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Executive Summary

During the monitoring period from November 1, 2021, to June 30, 2022, all 13 courts of
first instance in Palestine were subject to monitoring. The monitoring team y observed a
total of 4,932 trial sessions. These sessions were distributed across the region, with 3,063
sessions taking place in the northern governorates (West Bank) and 1,869 sessions in the
southern governorates (Gaza Strip). *

The monitoring team observed that in the first instance courts of the northern governorates
(West Bank), 798 criminal cases were processed and 2265 were postponed. Meanwhile, in
the courts of the southern governorates (Gaza Strip), 1869 criminal cases progressed, and
678 sessions were postponed, as noted by the Istiglal team in their monitoring of criminal
cases.

An analysis of 798 criminal case sessions in the First Instance Court of the northern
governorates (West Bank) revealed that the highest stage of trial was the prosecution
evidence, accounting for 39.3% in the monitored sessions, followed by the defense evidence
at 22.9% and verdicts at 14.9% of the total sessions monitored. In the First Instance Court of
the southern governorates (Gaza Strip), the analysis of 1989 criminal cases showed that the
highest stage of trial was verdicts, at 55.3%, with reading of charges at 12.4%. This
indicates a faster pace of decision-making in the criminal courts of the southern
governorates (Gaza Strip).

In the northern governorates (West Bank) and southern governorates (Gaza Strip), the
monitoring team noticed a recurring issue in all courts. The requests for detention extension,
sent by the Public Prosecution to the court, lacked the necessary investigation files. As a
result, the court was unable to thoroughly review and assess the justifications for detention
extension. Consequently, this led to decisions that might not have been in accordance with
the law. The Public Prosecution sent the requests separately, without any accompanying
attachments.

The absence of the accused during trial sessions has emerged as a significant factor
contributing to trial postponements. In the courts of the northern governorates (West Bank),
the absence of the accused constituted 39.4% of the reasons for postponements, marking a
notable increase of 13.3 percentage points from 2020, where the absence rate stood at 26.1%.
This upward trend suggests a lack of effective measures by the court to deter defendants who
have been released or are subject to arrest warrants. Similarly, in the southern governorates
(Gaza Strip), the absence of the accused from trial sessions accounted for 36.4% of the total
absence rate, reflecting a 13.3% increase compared to 2020, when the absence rate was
23.1% for the same reasons.

The absence of the prosecution witnesses from the postponed sessions in the First Instance
Courts in the northern governorates (West Bank) constituted 33.1% of the total sessions
monitored in 2022, with an increase of 6.1 percentage compared to 2020, where the absence
of the prosecution witnesses was 27%. The absence of defence witnesses in the courts of the
northern governorates (West Bank) in 2022 was 4.5% of the reasons for adjournment in 101

! The monitoring did not include the Major Criminal Commission in Gaza, which was established in February 2022
based on a decision issued by the High Judicial Council in its session No. (1/2022), and the monitoring program
remained applicable to the criminal bodies in the courts of first instance.
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sessions monitored without any fundamental change from 2020, where the absence rate of
defence witnesses was 5.6%.

During the process of monitoring trial sessions, 367 sessions were postponed due to the
absence of a lawyer, which constituted 16.2% of the reasons for postponement in the courts
of the northern governorates (West Bank), an increase of 2% from 2020, where the
percentage was 14.2%. In addition, 1.1% is represented by the delay in the assignment of a
lawyer by the Bar Association, for reasons that vary from one lawyer to another.

During the year 2022 in the southern governorates (Gaza Strip), there was a notable
improvement in the presence of lawyers at court hearings. The absence of a lawyer was
reported as the reason for postponing 7.5% of the hearings, compared to 13.4% in 2020, a
decrease of 5.9 percentage. However, a delay in hiring a lawyer was still noted, with 1.9% of
the sessions being postponed due to this reason. Additionally, 33.3% of the monitored
sessions were postponed because the defendant was given time to appoint a lawyer, which
showed a significant improvement compared to the year 2020.

The supervisory team noted that the First Instance Court in the northern governorates (West
Bank) were more reactive to the allegations of torture of the defendants, as such statements
were recorded in the minutes in more than (90.9% of cases) compared to 41.7% of cases
before the First Instance Court in the southern governorates (Gaza Strip). The First Instance
Court in the northern governorates (West Bank) ordered referral to the doctor in 18.2% of
cases, the accused was not referred to the medical committee in the southern governorates
(Gaza Strip), and the court or the prosecution did not transfer any file suspected of torture for
investigation.

The monitoring team found that there was no designated area for female detainees in the
majority of cases in both the northern governorates (West Bank) (90.3%) and the southern
governorates (Gaza Strip) (96.4%). The lack of proper facilities for women was also
reported, with a high percentage in both regions lacking special holding cells (83.9% in the
northern governorates (West Bank) and 78.6% in the southern governorates (Gaza Strip)).
Adequate provisions, and safe paths and rooms for women, children, persons with disabilities
and the elderly were also found to be lacking, with 92.9% of cases in the southern
governorates (Gaza Strip) lacking such facilities, while the situation was similarly dire in the
northern governorates (West Bank).

Istiglal monitoring team found that there is no legal system that protects witnesses in serious
criminal cases, and this reflects negatively on the failure of witnesses to appear to testify
before the court.

The main recommendations are:

Recommendations to the High Judicial Council:

1. Establishing a specialized national team to develop justice in its four outputs: judicial,
administrative, financial and legal aspects, from which specialized committees emerge:
the first for the development of the judiciary, the second for the development of the
Public Prosecution, the third for the development of law faculties, the fourth for the
development of the legal profession and the fifth for the development of the judicial
police so that it sets a development plan whose time span does not exceed five years
within the available and expected capabilities.

10



Appointing (200) magistrate judges in the West Bank and Gaza (120 West Bank and 80
in the Gaza Strip) over a period of five years, who have the judicial qualifications to
achieve outstanding results to reduce the backlog of cases.

Ensure judicial departments and bodies do not have staff change or administrative
shuffles, with the need not to make any amendment during the judicial year, except in
emergency cases, and a reserve member may be added to each department to replace
those who are rotated into other units.

Preparing an additional emergency shift program for a period of three years aimed at
reducing the backlog of criminal cases in the courts, by extending the working period
until five in the evening, working two shifts morning and evening, as well as working on
Saturdays, provided that judges are granted an additional bonus for added work that
contributes to increasing their salaries.

Digitizing the adjournment system to set the date of adjournment by the hour to ensure
that lawyers and citizens do not wait long hours for their turn to hear their cases.
Developing the notification system by approving an e-notification system and
establishing an independent department to manage, supervise, monitor, evaluate
achievements, hold accountable and reward distinguished process servers .

Draft a comprehensive survey of the experiences, specializations and interests of
magistrate judges and conducting a comprehensive screening according to the basis of
criminal and legal specialization, then creating an internal specialized categories to know
the interests and experiences of judges within the same specialization so as to ensure
judicial diversity that enables the Judicial Council to provide the necessary needs of
specialized judges for felonies, juveniles, insurance, settlement and other specialties
necessary for the emergence and development of the judiciary.

The Council of Ministers:

1.

Support the budget of the judiciary with real tangible financial support so that it can
provide the requirements for judicial work, in terms of headquarters, appointment of
judges and other logistical needs, provide a budget for an additional programme to
overcome the backlog of issues.

Ensure judge’s transportation is appropriate to their job position or seek a system that
facilitates for judges to acquire cars.

Establishing a department in the Prime Minister's Office for Judges' Affairs to provide the
financial needs of the High Judicial Council.

Ensure that modern technical development is put into place to advance judicial work by
equipping courts with the latest information and communication technologies.

Endorse the e-notification system to gain time and improve performance, establishing an
independent Serves of Process department, and appointing a supervisory body over the
work of notifiers.

The effective and official abolition of the security safety requirement and the security
background check for judges when they are appointed to judicial positions.

The need to issue a special system for the protection of witnesses and their relatives,
victims, process servers, whistleblowers, justice agents in serious criminal cases.

The need to issue a system that sets out the mechanisms for detaining women in places
designated and works to meet their needs.
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The Legislative Authority:

1. Implementing the necessary legislative amendments to ensure the abolishment of used
loopholes to manipulate, extend trials, filing false accusations and absenting from
sessions.

2. Setting deterrent rules regarding the postponed cases requests and the timing for these
cases.

3. Ensuring the electronic system and notifications is set per the Basic Law and issuing the
necessary legislation to back up such a system.

4. lssuing the necessary legislation for the reformation process of the criminal system in the
Palestinian courts, including ensuring remote trials in emergency cases, establishing an
electronic subpoena system, imposing efficacious fines on justice parties who are absent
from trial sessions.

5. Creating specialized judicial bodies for serious cases and setting rules that guarantee their
effectiveness and accelerate decision-making in cases, and providing fair trial guarantees.

Recommendations for the Judges of First Instance in Southern Governorates (Gaza Strip):

1. Imposing effective criminal penalties for those who commit dangerous crimes, and not
relying solely on financial penalties to achieve a deterrent effect.

2. Limiting the imposition of financial fines and exploring alternative penalties in crimes
that require such penalty.

3. Allowing enough time for the prosecution and lawyers to present their oral arguments.

4. Reviewing the justification for extending the detention of the accused before accepting or
rejecting it.

Recommendations for the Judges of First Instance in Northern Governorates (West Bank):

1. The necessity of starting trial sessions early in the morning to enable setting a specific
time, and informing the parties of the scheduled time, also imposing legal penalties on those who
fail to attend at the specified time.

2. Improving the efficiency of the courts by improving work hours and increasing the time
allocated for sessions.

3. Issuing the necessary guidelines to speed up the proceedings.

4. Activating the legal provisions regarding the absence of the notified accused to improve
the proceedings.

5. Imposing penal measures in case of repeated absence without lawful justification of one

of the parties.
Recommendations for the Public Prosecution.

1. It is necessary for the Public Prosecution to attach a list of evidence to the referral to the court,
and to include in the list the effective witnesses and ensure their attendance, and to refer only the
necessary number of witnesses relating to the case in the event of more than one witness is
needed so that the court can hear them.

2. It is necessary for the Public Prosecution to present sufficient evidence for the indictment,
and to request the court to dispense with any non-productive witness in the claim, and to leave it
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to the court to make the discretionary determination to accept or reject the request to exclude a
non-productive witnesses, and to refrain from adding witnesses without statements in order to
provide an opportunity to hear their statements in case they cannot make it to the court.

3. The Public Prosecution must bear the responsibility of bringing the prosecution's witnesses,
especially the witnesses who are relevant to the case and to attach to the referral only the
witnesses who are ready to attend the court, and to exclude the witnesses who refuse to attend the
court sessions, which requires the Public Prosecution to re-evaluate its witnesses assisted by law
enforcement, and to put a "black" list with the names of the witnesses who repeatedly refused to
attend the court sessions and hindered the course of justice, and to refrain from including them in
the evidence processing list.

4. The Public Prosecution should deal seriously with torture allegations, and immediately refer
anyone who claims to have been tortured to the doctor, and to prove that in the investigative file,
and to refer the accused of torture to the military or civil courts in a timely manner, and to
prepare a comprehensive and professional report on the investigation of torture allegations.

Recommendations to the Palestinian Bar Association:

1. Signing a memorandum of understanding with the High Judicial Council to define a clear
and explicit mechanism to inform lawyers of the date of the hearings legally and correctly.

2. Impose administrative penalties on lawyers who are absent from hearings without a
proper excuse.

3. Strengthening cooperation between the Technical Office of the Bar Association and the
Technical Office of the Supreme Court and publishing judgments issued by the Supreme Courts
electronically.

4. Consider the availability of appropriate expertise in criminal cases in cases where lawyers
are assigned to attend criminal trial sessions or legal aid.
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Chapter one
Project background and methodology.

This report reviews the monitoring of the First Instance Court in the northern governorates (\West
Bank) and in the southern governorates (Gaza Strip). It is part of a project that aims to support
the readiness and accountability of the Palestinian judiciary by increasing the capacity of civil
society, and to monitor and evaluate the work of Palestinian courts. The project was supported
by the Strengthening the Rule of Law in the State of Palestine "Sawasya II" programme the
Joint Program of the United Nations Development Programme (UNDP) / UN Women / UNICEF.

The project extends onto the experience of the first monitoring project implemented by Istiglal.

The project was formed by the lessons learned from the first court monitoring project carried out
by Istiglal in 2019- 2020. The project was assessed by an international expert with expertise in
court monitoring, who used his insights to improve the project and review the indicators used in
this stage of monitoring.

It must be noted that the monitoring was conducted only on days when the courts were
functioning normally without disruptions, strikes, suspensions, or closures. This excluded any
results from the monitoring process during periods of suspension due to the Bar Association's
declaration of strike, the two times of judicial holidays or due to Israeli invasions in the West
Bank or disruptions in the security situation in the Gaza Strip, which prevented the regular
functioning of the courts.

Project Steering Committee:

The project had a reference committee called the Steering Committee to supervise the
monitoring program, which included (the National Commission for the Independence of the
Judiciary and the Rule of Law (lIstiglal), the Independent Commission for Human Rights(ICHR),
the Coalition for Accountability and Integrity (AMAN), the Jerusalem Center for Legal Aid
(JLAC), the Palestinian Center for Development and Media Freedoms (MADA), Addameer
Association for Human Rights — Gaza, and this committee held a series of meetings to follow up
the progress of the work monitoring project, and approve the action plans required to implement
the project.

Project implementation:

The first step included holding meetings to discuss the project objectives and implementation

timeline, in addition to determining the outputs for each stage of the project, reviewing and the

methodology proposed by the project management, and determining the target group. The
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implementation plan of the survey and the implementation timetable were also discussed. During
these meetings, study expectations were conducted as well, as needs and challenges related to
implementation including important parties to communicate with were also discussed.

The main activities of the project fell under four general phases as follows:

1) 2
B - -
Preparatory stage Data Collection The stage of Discussion phase of the draft
and testing the Phase / Court analyzing report with partners in the
monitoring  tool | Monitoring Phase | information and northern governorates (West

drafting the report. | Bank) and southern governorates
(Gaza Strip)

The first stage: the preparatory stage.

The preparatory phase started on 1/9/2021, and lasted for three months, during which a series of
trainings (8 training days) were carried out for the entire project with the monitoring team consisting of
(8 observers in the northern governorates (West Bank) and 4 in the southern governorates (Gaza
Strip)) 2 using a training curriculum that contributed to increasing the awareness of observers and
developing their capabilities.

After developing the models and methodology for monitoring trials, a series of initial meetings
were held with official authorities in the northern governorates (West Bank) and in the southern
governorates (Gaza Strip) to introduce the project, including with the Chief Justice, the heads of
courts in the northern governorates (West Bank), the Head of the High Judicial Council in the
southern governorates (Gaza Strip) and the Attorney General.

The second stage: the stage of collecting quantitative data (the stage of monitoring
court sessions).

In the second phase, monitoring covered all 13 first instance courts®. During the monitoring
period (monitoring of court sessions), which lasted from November 1, 2021 to June 30, 2022,
the team monitored 4,932 trial sessions. Distributed into 3,063 sessions in the northern
governorates (West Bank), and 1,869 sessions in the southern governorates (Gaza Strip).*

2 The monitoring team consisting of 12 observers was selected through a competition that was announced by lIstiglal on
10/28/2021, and accordingly the observers were selected, for more see: link to an announcement can be found here:
https://www.facebook.com/pal.Istglal/posts/pfbid036dvaGFgyHzAdkgVUhVRwiEk8NieZFValy8qylMGEwoCG39xeHHwwkjg
k5L1xi28PI

3 The courts are distributed over 8 Northern Governorates (West Bank) (Jenin, Tulkarem, Nablus, Qalgilya, Ramallah and Al-
Bireh, Jericho, Bethlehem, Hebron). 5 in the southern governorates (Gaza Strip) (North Gaza, Gaza, Deir al-Balah, Khan
Yunis, Rafah).

4 The monitoring did not include the High Crimes Court in Gaza, which was established at the beginning of February 2022 based
on a decision issued by the High Judicial Council in its session No. (1/2022)), and the monitoring program remained applied to
criminal bodies in the courts of first instance.
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Third stage: analysis of information and drafting of the report.

This phase began during the period between July 1, 2022 - October 30, 2022, during which the
statistician prepared analytical tables for the information observed. The monitoring team began
to analyze the information, write the report, and hold meetings and interviews with judges,
lawyers, and members of the Public Prosecution®.

Fourth stage: Discussion of the draft report with partners.

This phase started on 1/11/2022 and continued until 31/12/2023. On 27/11/2022, Istiglal held a
workshop to discuss the draft report in Gaza Strip, attended by a number of lawyers, civil society
organizations and the Public Prosecution in Gaza to listen to comments on the draft report before
it is issued. ® On 28/11/2022, the Istiglal team held a meeting with the High Judicial Council in
the governorates of the Gaza Strip with the participation of a number of judges to listen to their
observations on the results of the draft report.’

On 20/12/2022, Istiglal received a written response from the High Judicial Council, which
included a set of comments on the draft report which were dealt with positively, since comments
of the concerned parties are a part of the methodology, and the Council's response was
considered part of the report's appendices.

On 14/12/2023, Istiglal organized a workshop to discuss the draft the monitoring report on
“Criminal Trials in the Northern and Southern Governorates (West Bank and Gaza Strip)" at the
headquarters of the Modern University College in Ramallah, with the presence of representatives
of civil society organizations and academics. On December 11, the High Judicial Council was
provided with a copy of the draft report to make comments on it, and the copy was referred to the
Technical Office of the High Judicial Council, which in turn read the report and extracted the
necessary recommendations to be implemented from the High Judicial Council. (Any written
response received from the High Judicial Council can be found in the appendices.)

5 This phase included a large number of meetings and interviews conducted by the head and members of the monitoring team
with the heads of courts and members of the Criminal Authority in the northern governorates to obtain explanations of the results
of the criminal cases in the courts of the West Bank.

6 The workshop was attended by: Assistant Waleed Al-Fakhidi / Public Prosecution, Nael Saad Shalakh / Public Prosecution, Dr.

Abdelkader Jarada / Arab Center for Criminal Science, lyad Abu Hajib / Conflict Resolution Center, Bakr Al-Turkmani /
Independent Commission for Human Rights, Jamil Sarhan / Independent Commission for Human Rights, Ziad Atta Al-Najjar /
Bar Association, Heba Al-Danaf / Aisha for the Protection of Women, Majed Al-Arouri / Istiglal, Ghada Ibrahim Abed / Sharia
Bar Association, Karam Mohammed Al-Halabi / Syndicates Committee, Alaa Skafi / Addameer, Fadi Ghanima / Istiglal, Faten
Lulu / Istiglal, Wael Balloushi / Aman, Aya Al-Maghrabi / Istiglal, Mohammed Al-Dabous / Lawyer, Sherine Jamil Ghaith /
Lawyer, Shaima Adel Khalifa / Lawyer, Rana Youssef Al-Haddad / Lawyer.

7 A meeting was held between the supervisory team and each of Counselor / Ashraf Nasrallah, Secretary-General of the
Supreme Judicial Council, Counselor / lhab Arafat, media spokesman for the Supreme Judicial Council, Counselor / Sami Al-
Ashram, and the President of the High Criminal Court, Mr. / Jamil Khalil, Director of the Technical Office.
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Chapter Two
The court environment and the cases monitored

This chapter of the report focuses on cases heard by the First Instance Court's criminal bodies
during the monitoring period. The analysis considers several indicators, such as the types of
crimes prosecuted, the issued sentences, the defendants and their gender. The analysis of both
quantitative and qualitative data led to interesting findings, which were interpreted to facilitate
the decision-making process of the monitoring team. The goal is to identify the root causes of
these findings and to implement policies that can lead to a change in the approach towards
tackling the underlying causes of crime, as well as the readiness of the courts to handle such
cases.

First: Distribution of trial sessions according to the type of crime.

During the period of monitoring the criminal bodies in the courts of the northern governorates
(West Bank) and the southern governorates (Gaza Strip), 4,932 trial sessions were monitored,
distributed by (3,063) sessions in the First Instance Court of the northern governorates (West Bank) and
(1,869) sessions in the First Instance Court of the southern governorates (Gaza Strip).  During
the monitoring of the sessions of the First Instance Court held in the northern governorates (West Bank)
during the year 2022, it was found that the highest percentage of crimes that are tried before the
First Instance Court in the northern governorates (West Bank) are crimes against money by
(33.2%), followed by crimes against persons by (23.6%0), and the most prominent of these
crimes were interference with intentional killing, manslaughter, abuse and infirmity 8(45).

The crimes also included rape, attempted rape, harassment and battery.°These crimes
amounted to (0.8%) of the total crimes tried in the First Instance Court in the northern
governorates (West Bank). *°

On the other hand, (1,869) sessions of the First Instance Court were monitored in the southern
governorates (Gaza Strip) for the year 2022, during this monitoring phase it was found that the

8 The total number of criminal cases received by regular courts in the West Bank reached (4670), while (749) criminal cases were
dismissed, according to the report PCBS for 2021 See: Palestinian Central Bureau of Statistics,
https://www.pchs.gov.ps/Portals/_Rainbow/Documents/MRV182256966658.html

9 The report by Shaima Taniniyeh, a researcher within the Istiglal team, is unpublished.

10 For more information, please see Appendix Table No. (1) showing the types of crimes prosecuted.
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highest percentage of crimes that are tried before the First Instance Court in the southern
governorates (Gaza Strip) are the crimes of dealing / possession and use of drugs by (45.9%),
followed by crimes against money by (19.4%). While crimes against public office came at a
very small rate, amounting to (1.3%) of the total crimes that are tried in the First Instance Court
in the southern governorates (Gaza Strip).

Types of crimes tried

The charge is not mentioned b 16.8%

other crimes 86%%
Electronic crimes 611%%
Offenses committed against the public office [ 1&%%

Rape and/or indecent assault Rf% 5o,

State security crimes  jmladd 4.1%
Economic crimes ki 4.39%
Crimes committed against persons | 23.6%
Money crimes b 33.2%
Trafficking/possession of drug abuse | 14.5%,

Southern Governorates (Gaza Strip) B Northern Governorates (West Bank)

According to the reports, drugs constituted the most prevalent issue before the courts, and according to
the statistics of the Anti-Narcotics Department of the police in Gaza, 80% of those who are seized for
drug charges are between the ages of 18-35 years, that narcotic substances seized by dealers and users in
the southern governorates (Gaza Strip) were as follows: tramadol 60%, Hashish 30%, and Ecstasy
pills10%.

During the sessions monitored by Istiglal team for the First Instance Court in the northern
governorates (West Bank), (3063) trial sessions were monitored, including (31) cases of women,
while (1869) trial sessions were monitored before the First Instance Court in the southern
governorates (Gaza Strip), including (28) cases of women.

Second: Verdicts issued by the first instance courts.

The monitoring team observed 778 predetermined sessions for verdict issuance during the field
monitoring period of the First Instance Court sessions in the northern governorates (West Bank)
and southern governorates (Gaza Strip). Out of these sessions, 694 verdicts were issued. During
the monitoring period, the team monitored 91 judgments issued by the First Instance Court in the
northern governorates (West Bank) and 603 judgments issued by the same court in the southern
governorates (Gaza Strip).
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An analysis of the results of the monitoring sessions in the northern governorates (West Bank)
shows that 603 out of 1869 sessions in the southern governorates (Gaza Strip) were sentenced,
i.e., a 31.9% rate of all sessions observed. Judgments were issued in 91 sessions in the courts of
the northern governorates (West Bank) out of 3063 sessions amounting to a 2.9% of the number
of sessions observed, indicating a significant difference in the percentage of judgments issued
between the courts of the northern governorates (West Bank) and the southern governorates
(Gaza Strip). 1*

1. Type of Sentences in the Judgments Issued by the First Instance Court in the Northern
Governorates (West Bank) and Southern Governorates (Gaza Strip):

As shown in Table 4 below, 24% of the cases were acquitted by the First Instance Court in the
northern governorates (West Bank), while the percentage of acquittal in judgments issued by the
First Instance Court in the southern governorates (Gaza Strip) was a 6% rate. As for the penalty
of deprivation of liberty (imprisonment), the percentage of sentences monitored was 44% in the
courts of the northern governorates (West Bank) compared to 7.1% in the First Instance Court of
the southern governorates (Gaza Strip).

Upon reviewing the rulings issued by criminal authorities in the First Instance Court of the
northern governorates (West Bank) and the southern governorates (Gaza Strip), a notable
disparity in sentencing practices has been identified. In the southern governorates, courts exhibit
a greater inclination towards imposing fines on individuals convicted in criminal cases compared
to their counterparts in the northern governorates. Notably, the First Instance Court in the
southern governorates handles a substantial number of drug-related cases, where sentences
commonly involve fines and the suspension of imprisonment. Despite the number and the gravity
of these offenses, the court often considers the period of detention served by the accused,
typically ranging from six months to a year or longer, as sufficient. Consequently, judges
frequently opt for suspended prison sentences and opt for monetary penalties, with most fines
falling within the range of 1,000 to 3,000 shekels.

Moreover, in certain drug cases, the accused individuals have been released upon arrest, and
their trials have been pending for an extended period, often exceeding three years. Throughout
this prolonged duration, the bail amount remains substantial, yet no significant progress is made
in the case. After several years have passed, a judgment is finally rendered, typically resulting in
suspended imprisonment and a fine comparable to or equivalent to the previously deposited bail
amount in court.?

During the monitoring period, the team observed that 21.4% of court rulings in the southern
governorates (Gaza Strip) resulted in termination of the case, while no judgments were recorded
in the northern governorates (West Bank). This higher percentage in the southern governorates is
due to a variety of reasons, including the statute of limitations in lawsuits, penal reconciliation in
many cases, ** and the expiry of term for cases that have gone unresolved for years, as there is
large number of cases that passed its statute of limitation due to no action been taken in the file

11 These percentages are based on observing hearings by the monitoring team and not on the monitoring of all judgments issued
by the courts of first instance in the West Bank and the southern governorates (Gaza Strip).

2 The report of Faten Lulu, a researcher within the "Istiglal" team, is unpublished.

13 Article (1) of the Criminal Reconciliation Law No. (1) Of 2017, defines Reconciliation as a plea presented by the public
prosecution or judicial clerks to defendants in misdemeanor and infractions. On the other hand it defines conciliation as an
agreement between the defendant and the victim, or the victim’s legal represents the victim, in order to reach a Nolle prosequi.
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of case. Furthermore, the existence of the Criminal Reconciliation Law No. (1) Of 2017 has
provided legitimacy and justification for case expiration.!* It is permissible to reconcile between
the accused and the victim or his private lawyer or his heirs or their private lawyer in all crimes
unless they are crimes in which reconciliation is not permissible legally or not acceptable
according to Sharia Law.®

Type of crime per court

7.1%
0% 6.3% 19.1%
1 6.6% 0.0% Rz
Freedom-depriving fine exonoration expiration of the  Exemption from other reason
penalties lawsuit punishment
B Northern Governorates (West Bank) Southern Governorates (Gaza Strip)

2. Sentences of deprivation of liberty:

This paragraph reviews the prison sentences imposed by the First Instance Court and examines
the duration in absolute terms (the number of years of imprisonment imposed regardless of the
penalty provided by law) and their severity (whether the courts have imposed sentences of equal
strictness to both the legal minimum, maximum or medium strictness).

During the monitoring period of 603 judgments, it was noticed that the first instance court in
Southern Governments (Gaza Strip) tends to impose fines more than jail time. It was discovered
that 7.1% of these judgments resulted in the deprivation of the defendants' freedom. However, it
was observed that fines were imposed on 46.1% of those convicted in the monitored cases. The
reason behind this observation is because this report does not cover the severe sentences issued
by the High Crimes Court in the Gaza Strip. In other cases, alternative penalties were preferred
to reduce the costs at detaining facilities, and avoid imposing serious charges, with fines being
collected for the benefit of the public treasury.

The approach of the First Instance Courts in the northern governorates (West Bank) was different
from the courts of the southern governorates (Gaza Strip), as during the monitoring of 91
judgments; it was found that the sentences depriving liberty amounted to 44%, while the
judgments imposing fines amounted to 6.6%.

14 Criminal reconciliation Law relates to criminal affairs and comes in the context of global criminal trends for the
implementation of alternative penalties, as an answer to the phenomenon of overcrowding of inmates in correction and
rehabilitation centers, where the law was effective since April 2018 and is still applied, and legislation was also passed for
infractions in general, misdemeanors punishable by a fine, and misdemeanors punishable by imprisonment not exceeding six
months. See: Article (2) of the Penal Law No. (1) For the year 2017.

15 See: Atrticle (4) of the Penal Law No. (1) for the year 2017.
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The categories of deprivation of liberty according
to judgments depriving of liberty distributed
among the courts

76.7% 23.3%
less than three years From 3 years to 7.5 years From 7.6 to 15 years
B Northern Governorates (West Bank) Southern Governorates (Gaza Strip)

The duration of all prison sentences issued by the First Instance Court in the northern
governorates (West Bank) was approximately 15 years or less, and the percentage of
imprisonment of three years or less exceeded 50% of the rulings, for several reasons, most
notably amending the charge from a felony to a misdemeanor or violation if the court is
convinced that the act attributed to the defendant does not constitute a felony, but rather
constitutes a misdemeanor or infraction, or provides mitigating circumstances (if any). In crimes
that its minimum punishment is no less than three years of imprisonment, and mitigating
circumstances existed; the court may reduce to of at least one year,'® or because the complainant
waived their personal right to the appellant for a discretionary mitigating reason as stipulated in
Acrticle (99) of the Penal Code. Where there is reconciliation and the complainant waived their
personal right, it affects the verdict in terms of the severity/length of the penalty. E.G. in one of
the Palestinian Cassation Court decisions, the court stated that: “After reviewing the whole file, it
revealed that there is reconciliation and a waiver of personal right, signed the deceased victim
father (who happened to be a female) and her heirs. The court qualifies these finding to be
aligned with the law; since the heirs waived their personal rights against the defendant
(Mahmoud), leading to consider this as a mitigating circumstance according to article 99 of the
Penal Code. Y’

16 «“The jurisprudence of the court has established in all its rulings that dropping a personal right is a discretionary
mitigating reason and there is no justification for reversing this principle. - Since the proof of reconciliation would
affect the verdict in terms of the severity/length of the penalty, the requirements of justice and good application of
the law require that the court prove this and have its effect on the request in terms of granting the appellant
discretionary mitigating circumstances, considering that the Court of Appeal did repeal, and thus these two reasons
respond to the appealed judgment, which requires its reversal and transfer back into the Cassation court for
reconsideration.  Penal Code No. 16 of 19607, Published "Magam", for more see:
https://magam.najah.edu/legislation/33/

17 Judgment of the Palestinian Court of Cassation in Criminal Cassation No. 192 of 2021, verdict dated 29
December, 2021, published on "Magam" for more details see: https://magam.najah.edu/judgments/8128/

Additionally, it is stated: "For all the documents presented we decide to dismiss the appeal on merits but accept it in
form in terms of penalty. We therefore overturn the appealed judgment in this regard to sentence the convict A.F. to
temporary hard labor for a period of seven and a half years per the provisions of Article 338, and in reference to
Article 326 of the Penal Code, and in view of reconciliation and the dropping personal rights, we decide to consider
it as one of the discretionary mitigating reasons, and to reduce the penalty against him by half per the provisions of
Article 99/3 of the Penal Code. This in turn assures that A.F (the accused) is placed in temporary hard labor for a
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Out of all the observed judgments, 37.5% ruled for a sentence duration ranging from three to
seven and a half years, while 12.5% ruled for a duration ranging from 7.6 to 15 years.

As for the First Instance Court in the southern governorates (Gaza Strip), the percentage of
sentences of less than three years of imprisonment was approximately 76.7%, while the
percentage of sentences between three and seven and a half years was 23.3%, and there are no
prison sentences of 15 years during the period of supervision in the southern governorates (Gaza
Strip), and this is due to the fact that such high sentences are issued by the High Criminal Court
after its formation in February 2022.

3. The degree of strictness of sentences before First Instance courts of first instance.

The First Instance Court in the northern governorates (West Bank) and in the southern
governorates (Gaza Strip) differed with regard to the degree of strictness, as the courts-
imposed penalties that fall within the minimum, moderate, and maximum legal scope,
an indication that these courts made an effort to adapt the sentence to the seriousness of
the crime and the accused.

The degree of strictness in the sentences issued

Minor Mid-range Major

B Northern Governorates (West Bank) B Southern Governorates (Gaza Strip)

Through field monitoring of the courts of first instance sessions, Istiglal team observed the
degree of strictness in the prison sentence in the courts of the northern governorates (West Bank)
as an indicator to assess the degree of strictness in imposing a minimum level prison sentence or
average legal limit within the standards stipulated by the Penal Code for each felony, 8 and it
was found that more than 54.3% of the judgments issued by the courts of the northern
governorates (West Bank) tended towards the least severe punishment while 63.2% of the
rulings of the courts of the southern governorates (Gaza Strip) were similarly not being strict in
the rulings issued.

period of three years and nine months, including the period of arrest, considering that this penalty is the most severe
form of penalty imposed for the charge of possessing a firearm without a license.

Judgment of the Palestinian Court of Cassation in Criminal Cassation No. 558 of 2019, verdict dated 28 June, 2020,
published on "Magam" for more details see: https://magam.najah.edu/judgments/7289/

18 Jordanian Penal Code No. 16 of 1960, see: https://magam.najah.edu/legislation/33/

- Article (14) The criminal penalties are: 1. Death. 2- Hard labor (for life). 3- Life imprisonment. 4. Temporary hard labor. 5.
Temporary detention.

Article (15) The misdemeanor penalties are: 1- Imprisonment. 2. Fine. 3- Bonding with bail.

- Article (18) Hard labor means employing the convicted person in strenuous work commensurate with his health and age,
whether inside or outside the prison.
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On the other hand, the courts of the northern governorates (West Bank) sentenced 19.6% cases
with the maximum penalty, a percentage a lot higher than the one in southern governorates (Gaza
Strip) that was 2.2%.

Third: The organizational competence of the courts to hear criminal cases.

This section examines the readiness of Palestinian courts in terms of organizational capacity and
infrastructure to enable the court to perform its functions. Istiglal used several indicators mainly
working hours of the judicial bodies like starting at the specified times, adherence to the daily
court schedule, and the rotating and shuffling of judicial bodies and its impact on the progress of
pending criminal cases.

A. Organizational Capabilities.

Monitoring the organizational capacity of courts has been a crucial aspect of the monitoring
work, especially in terms of their ability to manage their workload. The monitoring team
evaluated two indicators to assess this capacity: the court's adherence to the start time of
hearings, and its compliance with its daily agenda, which specifies the order in which cases
should be heard. The table below provides a summary of the key findings.

1. Commencement of the work of judicial bodies at the specified times:
The official working hours in all courts in the northern governorates (West Bank) and
the southern governorates (Gaza Strip) are from eight in the morning to three in the
afternoon, and the sessions are supposed to start from nine in the morning. On most
days, the vast majority of sessions did not start on time, not starting before ten in the
morning mostly.

The extent to which judicial bodies are
committed to starting court sessions on time

100%
80%

60% 87.2% 85.9% 86.7%
40%
20%
0% - 128% [ 141% | | 13.3% |
Northern Governorates Southern Governorates total
(West Bank) (Gaza Strip)
Hyes HMno

As shown in the table above, the vast majority of trial sessions did not commence at the
scheduled time, with higher rates of delays observed in the First Instance Court of the northern
governorates (West Bank) compared to the courts in the southern governorates (Gaza Strip).
Specifically, the percentage of judges delaying the start of court sessions in the northern
governorates was 80%, whereas in the southern governorates, it was 63.5% for the same
indicator.
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The delay of judges in commencing trial sessions from the scheduled time was found to impact
the punctuality of the other parties involved in the proceedings. If judges begin sessions on time,
all parties will become accustomed to arriving promptly. As the authority responsible for
managing the case and ensuring timely hearings, judges lead by example. Additionally, judges
may use legal provisions when necessary to enforce the court's set deadlines and ensure
adherence by third parties.

Reasons for court session delay (start time)

63.5%

14.1% l
12.8% 8.5% E% % 0.8% 8:9%

No delay in The judges  The court clerk The chief the accused The defense  Other reasons
starting the were late was latein  prosecutor was was late attorney was (more than one
session bringing and late late reason)
arranging the
files

M Series1 Series2

Court session delayed for many reasons, one of the reasons is the delay of judges in
starting the sessions, which constituted 80% rate in the First Instance Court of the
northern governorates (West Bank) and 63.5% of the reasons for the delay in the
southern governorates (Gaza Strip) according to the 149 monitoring days in the
northern governorates (West Bank) and the 99 monitoring days in the governorates
Southern (Gaza Strip).

Furthermore, there were other factors that contributed to delays in smaller proportions.
These included the delay of the Public Prosecution in attending the courtroom, the
Palestinian police being delayed in bringing defendants from their place of detention, *°
judges being preoccupied with multiple judicial tasks, judges themselves being delayed
in arriving to their court, 2° and the High Judicial Council's policy in the northern
governorates (West Bank) of transferring/rotating judges near the beginning of the
judicial year, which sometimes caused delays as judges were unable to reach their work
before half past nine. It should be noted that even the delay of one judge can prevent
the tripartite judicial bodies from convening on time.

1. Adhere to the daily court schedule.

Respect for the order and sequence of files and cases varied between different courts. The
monitoring process showed adherence in a number of courts in following the sequence of files
and cases, included the courts of first instance in Bethlehem, Ramallah, and Nablus. While the
courts of Jenin and Qalgilya were less committed to the daily schedule and following the
sequence of cases (for more information see Appendix (4) and E and a table showing the

19 Report by Diana al-Ghoul, a researcher on the Istiglal team, is unpublished.
20 Report by Shaima Taniniyeh, a researcher on the Istiglal team, is unpublished.
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extent to which the courts adhere to the daily case follow-up agenda between 2020 and
2022).

Overall, the level of commitment to the court schedule in the First Instance Court in Gaza was
like that of the courts in the northern governorates (West Bank). However, the field monitoring
indicated that there was a stronger commitment to the sequence of files and cases in the First
Instance Court in the southern governorates (Gaza Strip) compared to the previous year, and a
noticeable improvement in adherence to the daily court schedule. 2*

b. Change of judicial bodies and its impact on criminal cases.

The change of judicial bodies negatively affects the effectiveness and productivity of the courts,
because when the trial bodies change, the new bodies need time to study the highlights of the
case.? In various governorates, Istiglal team found a remarkable and commendable improvement
compared to 2020, with regard to the stability of judicial bodies in the various criminal bodies in
the courts of the northern governorates (West Bank) and the southern governorates (Gaza Strip).
It was also found that the change in the bodies of the courts of the northern governorates (West
Bank) decreased during the year 2022 to 14.7% compared to 36.5% rate it was in 2020. %

The criminal bodies in the First Instance Court of the Gaza Strip showed a significant
improvement, with a monitored change percentage of 11.7% compared to 34.9% in 2022.

However, the instability of judicial bodies in both the northern and southern governorates can be

attributed to several reasons. One major factor is the spread of the Corona epidemic, resulting in
illness and absence of some judges. Additionally, transfers or promotions of judges and problems
related to judicial formations have also contributed to the instability.?*

After conducting several qualitative interviews with judges and lawyers, % the Istiglal team
found that unexpectedly issuing judicial formations in the northern governorates (West Bank) a
few days before the beginning of the judicial year has a negative impact on the progress of
criminal cases. Judicial formations are characterized by the absence of clear criteria for selecting
and transferring judges from one court to another. Some courts have an excess of judges with
criminal experience, while others lack judges with experience in criminal cases. The First
Instance Court's judicial formations do not consider the needs of the courts for specialized judges
when they are issued. Furthermore, forming bodies, including criminal bodies, is left to the
discretion of the court president, who often encounters this dilemma, leading to a negative
impact on the quality and stability of judicial bodies.?®

The instability of judicial bodies is directly reflected in the progress of the criminal case, and
exacerbates employees errors within the judicial institution, for several reasons and indicators,
summed up as follows: (1) The need of the new judicial body for sufficient time to study the

2 Ibid

22 The charts above do not mean a comprehensive change in judicial bodies, as some changes were limited to the change of only
one judge from the panel with the head of the panel remaining the same.

2 For more information, see: Table (5) in the appendices.

24 (Distribution of judicial bodies in the various courts), which is a procedure that the Judicial Council undertakes annually before
the end of the judicial recess, but these formations are subject to many modifications during the judicial year.

% Interviews conducted with a number of judges and lawyers in the northern governorates (West Bank), interviews conducted by
the "Istiglal" monitoring team.

26 Ipid.
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case file in charge of its functions and the time needed to study carried over files and review the
legal reasons contained therein, (2) The distance between judge's residences and the place of
work reflects negatively on the start times of trial sessions. (3) Knowledge that a judge can be
transferred to hear a criminal case, constitutes an additional burden on the judge who works on
civil cases, who has no experience in dealing with criminal cases (4) the principle of judicial
reformations is sudden, and is not informed ahead of time. The judge is not notified of the
change and therefore file accumulates when he is transferred, usually these are files that await a
verdict. The law obliges the judge to issue a verdict once the case reaches the verdict stage,
hence, the judge after transfers bound to issue verdicts in his previous cases before the transfer,
also, needs to follow up his new daily workload (5) Lack of sufficient number of Judges, and
there is no one to replace them or cover for the absent judge. 2’

According to Istiglal team, the legal mechanism applied faced several problems and difficulties
as per interviews conducted with judges. The most prominent problems and difficulties
unspecified by the law included determining which judge should sign the verdict decision: the
judge who wrote the verdict or the judge assigned by the president of the court to read it. This
lack of clarity can render the proceedings invalid. Additionally, transferred judges were required
to write judgments within two months of their transfer while also considering new cases. This
resulted in significant confusion for the judge's work, particularly due to transfers happening
frequently during the announcement of judicial formations prior to the start of the judicial year,
catching the judge off guard. Moreover, the composition of the judiciary was altered multiple
times after the initial announcement, and judges were frequently relocated to different judicial
sites within a short span of time. These constant transfers only added to the already existing
confusion and burden placed on the judges. Consequently, there were instances where cases were
delayed in being submitted for judgment, as judges sought to avoid the additional pressure of
writing judgments within a two-month period if they were transferred to new judicial positions.

c. Time spent in the adjudication of cases before judicial bodies.

The first indicators used to assess the efficiency of the courts were related to the overall
workload of the court and its ability to adjudicate cases, the most detailed indicators included
the average number of sessions held per day, and the average daily work rate before the First
Instance Court in the northern governorates (West Bank) and the southern governorates (Gaza
Strip) Gaza.

Table (1): Compares the average working time of criminal case bodies

27 Article 11 of Law by Decree No. (39) of 2020 on the formation of regular courts states paragraph 4"When the Court of First
Instance convenes by a single judge and he is transferred to another judicial position, he remains competent to issue verdicts in
cases filed before the decision to transfer him takes effect, within a period of two months from the date of his transfer, and
immediately after the issuance of the judgment or decision he deems appropriate, it is sent to the head of the court from which he
was transferred to assign a judge in it to read the judgment or take the necessary action. This Law by Decree applies practically to
the courts of first instance in the northern governorates (West Bank) and does not apply to the courts of the southern governorates
(Gaza Strip). But the High Judicial Council in Gaza and after providing them with the draft report to express their opinion, the
Chief Justice in the Gaza Strip obligated all judges involved to complete the drafting of all judgments for cases reserved before
him, provided that the role of the new bodies is limited to reading the judgment.

The Secretary-General of the High Judicial Council, His Excellency Judge Ahmed Wauld Ali, issued a circular on 28/11/2022
regarding the application of the provisions of Article 8/3 of the Law by Decree on the formation of courts, a study by the
Technical Office.
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Years 2020 2022 2020 2022 2020 2022 2020 2022
Total Northern
Governorates 506 147 7,846 @ 3,063 16 20.8 2:33 2:51

(West Bank)

Total Areas of the
Southern
Governorates
(Gaza Strip)

1. The average number of files pending before the courts of first instance.

266 99 2,986 1,869 11 18.9 2:39 2:20

The monitoring of the First Instance Court sessions in the northern governorates (West Bank) in
2022 revealed an improvement in the average number of daily sessions held, with 20.8 sessions
monitored per working day compared to the average of 16 sessions in 2020. This represents an
increase of approximately 5 sessions per working day.

During the monitoring of First Instance Court sessions in the northern governorates (West Bank)
in 2022, an improvement in the average number of daily sessions was observed. Specifically, the
Nablus Court of First Instance saw a significant increase in the number of daily sessions, from an
average of 12 to 30 sessions per day, with each session hearing one file. Similarly, the panel of
the Qalgilya Court of First Instance witnessed an increased average of 14 sessions per day to 35
sessions, based on the days the court's work was monitored. The average number of daily
sessions in the Bethlehem Court of First Instance also increased, from 12 to 23 sessions. The
other courts in the northern governorates did not undergo significant changes, except for the
Ramallah Court of First Instance, which saw a decrease in the average number of sessions per
day, from 18.7 sessions in 2020 to 7 sessions in 2022.

It was also noted in the First Instance Court in the southern governorates (Gaza Strip) that the
average number of sessions monitored in the criminal judicial panels increased during the
monitoring period in 2022 to an average of 18.9 compared to 11 sessions in the average of daily
work in 2020, meaning that there was an average improvement of 8 additional sessions per
working day.

In the southern governorates (Gaza Strip), it is difficult to make a comparison between the two
years mentioned above at the court level, as the supervision expanded to include 5 courts during
the year 2022 compared to only two courts that were supervised in 2020, as these new courts
were established at the end of the monitoring period. However, the monitoring team concluded
that there was an improvement in the average number of sessions held by the Gaza Court of First
Instance, as the average number of sessions held per day during 2022 was an average 22.3
sessions per day compared to an average of 10 sessions in 2020, while the team did not observe
significant changes in the Khan Yunis court.

2. The average daily work time in criminal bodies in the courts of first instance.

In 2022, the average daily work of the First Instance Court in the northern governorates (West
Bank) was two hours and fifty-one minutes (2:51), representing an increase from the 2020
average of two hours and thirty-three minutes (2:33). Among the northern governorates, the
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Ramallah and Bethlehem Court of First Instance had the highest average daily work rate of three
hours and sixteen minutes (3:16), followed by the Hebron Court of First Instance with a daily
rate of three hours and four minutes (3:04), demonstrating an increase in the average daily work
compared to 2020. 28

During 2022, the monitoring team observed five First Instance Courts in the southern
governorates (Gaza Strip), compared to the two First Instance Courts monitored in 2020. The
average daily work rate of the First Instance Courts in the southern governorates (Gaza Strip) in
2022 was two hours and twenty minutes (2:20).The monitoring team noted that the Gaza Court
of First Instance increased its average daily work in 2022 to two hours and fifteen minutes (2:15)
compared to (1:58) hours during the year 2020, as the Khan Younis Court, the average daily
work according to the inspection days decreased to (2:00) hours during the year 2022 compared
to (3:01) hours during the last year.

Istiglal team, reviewing the schedule of the Gaza Court of First Instance on 14/12/2021, noted
that the number of cases considered before the Court is (70) criminal cases, but what has actually
been considered is approximately (45) criminal cases and the rest of the lawsuits the judge
assigned the clerk to postpone them to another date, knowing that court went through (45) cases
within about an hour and a half. %°

As reported by the judges of the First Instance Court to the field research team, the primary
factor contributing to the decreased average workload of the court is the excessive burden placed
on the judges. Many of them are assigned additional responsibilities beyond their work in
criminal cases, such as serving as individual criminal judges, execution judges, or juvenile
judges. These additional tasks demand their time and attention, leaving them with limited
capacity to handle the workload of the First Instance Court effectively.

There appears to be a shortage of qualified judges to hear criminal cases, to fill the gap judges
are mandated from other courts to serve as a first instance judge in criminal panels; as some of
these judges are brought from juvenile or magistrate Courts, and there is a state of injustice in the
distribution of the burden on judges.

28 These statistics relate to the judge's time in examining criminal cases during the panel session, and not the period
of his presence in court or his carrying out other judicial work.

2 The report by Faten Lulu, a researcher within the Istiglal supervisory team, is unpublished.

On 20/12/2021, the monitoring team observed the work of the Gaza Court of First Instance (the second body). The
session was opened at 10:05 and adjourned at 10:54. During this time, the panel was able to review only 27 out of
the 50 files that were scheduled to be considered, even though there was sufficient time to review all of them.
Despite the police bringing in a detainee later than the others, however, the court didn’t got through their file.
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Chapter Three
Efficiency of courts in adjudicating criminal cases

This chapter aims to measure the efficiency of the First Instance Court in adjudicating
cases, as stated in the Palestinian Basic Law, the importance of right to trial within a
reasonable time, as stipulated in Article (3/9) of the International Covenant on Civil
and Political Rights, 3 also highlighted by the European Court of Justice,® for a trial
within a  reasonable period of time as a prerequisite for a fair trial: "the right of
individuals to have their case resolved within a reasonable time is integral to the right
of individuals to a fair trial." 32

The right to a fair trial encompasses the right to have one's case heard within a
reasonable timeframe. When justice is delayed, it becomes inherently unjust, as it
undermines the security that litigants should feel towards their right to fair trial and
access to justice in a timely manner, a right that is protected under International
conventions, basic law and procedural law.

The right to fair trial in a reasonable time serves justice, by ending the uncertainty &
instability in litigation to reach a final verdict to resolve legal disputes. In particular, in
criminal cases, there are various interests to reach a final verdict, whether for the
victim, society, or even the accused. The accused benefit from this by putting an end to
the state of instability suffered, putting an end to the pain to which the accused is
exposed, as a result of placing the accused wunder the accusation, reducing
imprisonment from the period of pre-trial detention, and ensuring the accused's right to
defense for what may result from the slowdown of judicial procedures, the
disappearance of evidence or the disappearance of witnesses and bad witness memory.

As for the interest of society, it is also verified in more than one respect, as the
guarantee of a reasonable period of judicial proceedings achieves the purposes of
punishment such as general deterrence and private deterrence, ensuring the right of
society to detect crime and the proper administration of justice, enhancing citizens'
confidence in the justice and effectiveness of judicial procedures, and rationalizing the
expenses that may be incurred by the state due to the length of judicial procedures.

To achieve what was mentioned earlier, the team considered the total capacity of each
court to handle cases in terms of the number of sessions, and the average time allocated
to each session, then the team examined the effectiveness of the court's work, by
looking at the number of sessions that contributed to some progress in the case and
analyzing the reasons for the lack of progress in the course of litigation, and also
considered the measures taken by the court to avoid delay by the parties. The report

30 Article (30/1) (Litigation is a protected right guaranteed to all people, and every Palestinian has the right to resort to a judge,
and the law regulates litigation procedures to ensure the speedy adjudication of cases).

31Article (3\9) of the International Covenant on Civil and Political Rights: Anyone arrested or detained on a criminal charge shall
be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial
within a reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but
release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise,
for execution of the judgement.

32 |brahim Shiha, the Right to a Fair Trial within a Reasonable Time between Rooting and Activation, p. 37.

29



also analyzes the duration of the postponement of trial sessions and the negative impact
resulting from the change of members of judicial bodies, while it is difficult to limit the
reasons for the delay before the Palestinian courts to one main reason, and it is difficult to
identify some of the main factors that have emerged continuously and contributed to the
delay in the adjudication of cases before the courts that have been monitored.

First: The progress of the criminal case procedures.

Istiglal team conducted an analysis of the criminal proceedings in the First Instance
Courts of the northern governorates (West Bank) and found that out of the 3,063
observed sessions, action was taken in 798 sessions while no action was taken in
2,265 sessions. This means that the percentage of pending criminal cases before the
court in the northern governorates (West Bank) for 2022 was 26.1%, an improvement
compared to the 18.4% rate in 2020, which is a great indicator of improvement in the
processing of criminal cases.

Percentage of case processing in the First Instance Court per governorate
in the years 2020-2022

Jenin Nablus Ramallah Bethlehem northern Gaza Dair Al Balah Rafah

m 2020 w2022

Istiglal team noted that there has been remarkable progress in processing of criminal cases
during 2022 compared to 2020 in all courts in the northern governorates (West Bank),
with the exception of the Ramallah Court, in which productivity decreased by 1.7%
points, as the percentage of criminal cases reached 13.5% of the total number of
sessions that were monitored.

The highest percentage of progress in the cases was in the Hebron Court of First
Instance, which saw in 2022 a progress of 16.6% when compared to 2020, and the
percentage of progress reached 38% of the total sessions monitored, followed by the
increase in progress the Nablus Court, which advanced by 14.1 points, and the
percentage of progress in cases reached 26.2%, and the rate of progress in the Jenin
Court of First Instance reached 13.2 points for the year 2020, and the percentage of
cases during this year was 36.8%. The Tulkarm Court has a professionally
established notification system, and it is monitored on a daily basis to ensure that
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witnesses are effectively notified.>®

As for the First Instance Court in the southern governorates (Gaza Strip), the
procedures of (1869) criminal cases were proceeded, compared to the postponement
of (678) for the same year, i.e. a change in of 63.7% of the total sessions that were
monitored by (Istiglal) team before the courts of first instance compared to the year
2020, where the progress rate in the progress of procedures reached (37%) of the total
number of sessions that were monitored, i.e. an improvement in productivity for Gaza
courts of 26.7% in 2022.

Istiglal team noted that the progress rate in the proceedings in the Gaza Court of
First Instance reached 64% in 2022 when compared to 51.9% in 2020, i.e., an
improvement in productivity of 12.1%, the progress in Khan Younis Court reached
50% in 2022, compared to 30.8% in 2020, i.e., an increase in productivity of 19.2%.

The noticeable improvement in the courts of the northern governorates (West
Bank) per the monitoring team is due to several reasons, in the Hebron Court of First
Instance, unifying procedures, same kind of the case and witnesses to be considered by
the court on the same day were of a great help. For example, all criminal cases related
to a specific framework such as drugs are placed and heard in court at the same day,
and therefore the prosecution witness who appears in court testifies in several cases on
the same day. The High Judicial Council also briefed judges on the amendments made
to the penal codes, making the judge fully prepared to face any new change, in addition
to drawing the attention of the competent authorities to any problem or invalidity in
the procedures to shorten the duration of litigation.3*

Another contributing factor is the exceptional level of cooperation between the
Judicial Police and certain courts, notably the Nablus Court of First Instance. This
cooperation is evident in the execution of arrest warrants and the emphasis on
enforcing subpoenas against witnesses. As a result, the police's involvement in
facilitating the judicial process has been commendable, and their contribution to
achieving effective cooperation has been significant. Furthermore, the powers vested
in the head of the court have played a crucial role in ensuring a qualitative distribution
of case files among the various court bodies. This distribution has had a positive
impact on streamlining trial procedures and enhancing overall judicial efficiency.

Several factors have contributed to the tangible improvement in the progress of
cases in the southern governorates (Gaza Strip). The foremost factor is the
establishment of new courts of beginning in the southern governorates, including the
Court of First Instance of North Gaza, the Central "Deir Al-Balah,” and Rafah.
Additionally, several circulars have been issued, obliging judges to begin hearings at
earlier times and requiring lawyers and prosecutors to plead promptly and not
postpone proceedings due to procrastination. The judicial bodies also work quickly to
conduct trials in cases where the accused enters a guilty plea, with the pleadings and
defence occurring in the same session. It has also been observed in some sessions that

33 Observations of the team during a visit to the Notification Department on September 21, 2022.
34 Meeting with His Excellency Judge Yasmine Jarad, Head of Hebron Court of First Instance, on 29/5/2022.
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lawyers are appointed to represent accused individuals who are unable to retain a
lawyer to follow up on their case proceedings.

Several factors have contributed to the progress of the courts in the southern governorates (Gaza
Strip). The foremost factor is the increase in the number of judges and judicial bodies, as well as
an increase in the number of working days and consideration of a larger number of case files. In
cases where a judge is absent, the administrative postponement of case files is avoided by
assigning another judge. Other contributing factors include the obligation of lawyers to attend
sessions early and the importance of promptly bringing in detainees.

Reasons for the postponement of hearings and measures taken by judicial bodies.

Through field monitoring, it was found that the most common reasons for the
postponement in the First Instance Court in the northern governorates (West Bank) and
the southern governorates (Gaza Strip) are defendants missing their trial sessions,
second is witnesses of the Public Prosecution missing trial appointments, and then the
defense lawyer’s absence missing trial sessions, among other reasons.

1. The absence of the accused from the trial sessions.3®
The absence of accused individuals from trial sessions is the most significant factor causing
session postponements. In the West Bank courts, the absence of the accused accounted for 39.4%
of session postponements, an increase of 13.3 percentage points from 2020, when such absences
accounted for 26.1% of postponement reasons. This indicator highlights a lack of deterrence, as
defendants released from custody or individuals with arrest warrants remain without anything
assuring their attendance to court.

3 According to the report on Thursday 30/12/2021 on the Gaza Court of First Instance, the third panel there was an
administrative postponement for the sessions. In the minutes it was not recorded that the reason for the postponement is the
incompleteness of the judicial body, but it was recorded as a postponement because the defendants did not appear in Criminal
Case No. 29/2011, 445/2013, 27/2020, 917/2011, 250/2013, 835/2012, 987/2012, 1137/2021, 1297/2021, 627/2021, 909/2013,
347/2011 and 900/2013. However, the written response received by Istiglal from the High Judicial Council in the Gaza Strip
indicated that the postponement was due to the court body being busy before the Juvenile Court unlike what our monitor had
reported.
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Reasons for delay in the session start time/ Courts of First
Instance- West Bank
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In the courts of the southern governorates (Gaza Strip), the absence of the accused
from the sessions constituted 36.4% of the absence rate, an increase of 13.3% when
compared to 2020, where absence at that time constituted 23.1% of the reasons for
absence.

The absence of accused individuals from trial sessions can be due to several legal
reasons and justifications. One reason is the accused's lack of knowledge of the
hearing date, either because the notification was not directed to them or was not done
in compliance with Article 242 of the Code of Criminal Procedure, which specifies
how to inform the accused of the hearing date. Another reason may for compelling
excuse that prevented the accused from attending, such as illness, transportation
interruption, or other acceptable reasons. In such cases, the court has discretion in
assessing the validity and strength of the excuse, and if deemed acceptable, the session
must be postponed. Alternatively, the accused may choose not to attend the trial
session, either due to negligence or fear of facing the judiciary. In such cases, the court
may proceed with the case in the accused's absence after confirming the validity of the
notifications.
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Main reasons the accused missed the session, 2022
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It was striking that the highest reason for the absence of the defendants was because no
legal reasons or justifications, as the percentage reached (50% for the West Bank and
47% for the southern governorates (Gaza Strip)), and for the reasons for the absence of
the defendants, for example in Hebron governorate, it was found that most of the
defendants were workers and / or employees they cannot be absent from work because
their vacations are limited, some defendants work in Israeli occupied areas and
unwilling to interrupt work to attend a court hearing®®

The indicator that came next was the lack of enforcement of arrest warrants, it was
close between the northern governorates (West Bank) by 13.9% and 14% in the
southern governorates (Gaza Strip), while the absence of the defendants due to
infection with Corona was low compared to the rest of the reasons, as the percentage of
this indicator reached 8.6% in the northern governorates (West Bank) compared to
5.4% in the southern governorates (Gaza Strip).%’

The monitoring process on trial sessions revealed that the Palestinian police failed to
execute a significant number of arrest warrants issued by courts, with the highest
number of unexecuted warrants observed in the northern governorates of the West
Bank. Specifically, the number of warrants that were not executed in Jenin
governorate was 41, followed by Nablus with 25, Tulkarm with 16, and Qalgila with
8. On the other hand, Hebron had the lowest number of unexecuted warrants with
only 2, and it is worth noting that no unexecuted warrants were observed in
Bethlehem. In the southern governorates of Gaza Strip, there were 35 unexecuted
warrants across various governorates.

The delay in the execution of writs of summons in the southern governorates (Gaza
Strip) is due to a number of reasons, foremost is that arrest warrants take time to get to
the police stations and the police follow up on the arrest warrant, in addition to
backlogged warrants that were not executed as a result of factual reasons such as: the

36 Meeting with her Excellency Judge Yasmine Jarad, President of Hebron Court of First Instance, on 29/5/2022.
37 Article (111) of the Code of Criminal Procedure" judicial officers are responsible to execute court notification and subpoena
shall execute summons."
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person to be arrested is not present at the place or is a fugitive or whose address of
residence is not known which is why there is a failure to implement these writs.

Procedures taken to avoid lack of attendance (accused) 2022
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The Palestinian legislator obliges the accused to appear in person before the court, and
the presence of a legal representative does not replace the accused, as the legislator
stated in the Code of Criminal Procedure in the folds of Article (247): "If the accused
does not appear in court on the scheduled day and at the time specified in the
summons, he shall be notified again, and if he does not appear, a subpoena will be
issued against him." The first instance courts have taken different measures pertaining
to this clause.

Through the "lIstiglal™ monitoring team, it was found that the First Instance Court in the
northern governorates (West Bank) during the monitoring period issued a total of (531)
memos against defendants for not attending the trial session a 59.5% rate, while the
First Instance Court in the southern governorates (Gaza Strip) issued a total of (84)
memos against defendants for the same reasons, a 34% rate.

2. Absence of prosecution and defense witnesses.
The absence of prosecution witnesses from the sessions in the First Instance Court in
the northern governorates (West Bank) constituted 33.1%  of the reasons for the
postponement in 2022, an increase of 6.1% when compared to 2020, where the
percentage of absence of prosecution witnesses was 27%. That is, one third of the cases
postponed in the northern governorates (West Bank) during 2022 are due to the
absence of prosecution witnesses.

The absence of defense witnesses in the courts of the northern governorates (West
Bank) during the year 2022 constituted 4.5% of the reasons for the postponement of
101 sessions that were monitored without any fundamental change from the year 2020,
where the percentage of absence of defense witnesses was 5.6%.

In monitoring the work of the Jericho Court of First Instance, Istiglal observer noted:
"The court postponed hearing the witness who came to testify after (7) years of failed
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attempts by competent authorities to bring them in for testimony and the court claimed
that it was 2:30 pm and discussing the witness needs a long time."®

At the level of the First Instance Court in the southern governorates (Gaza Strip),
there was a significant development in the presence of witnesses of the Public Prosecution, as
absence of witnesses decreased in 2022 to 12.7% in 367 sessions monitored compared to
19.5% in 2020. On the other hand, there was a decrease in the attendance of defense witnesses
by 2.6%, as the absence of defense witnesses was a reason for postponing hearings by
6.8% in 2022 when compared to 4.2% in 2020.

The "Istiglal™ monitored noted in Criminal Case No. (1905/2020 AD) that the
defendant stated before the court panel: "This session is the fifth session to be
postponed only to bring the Public Prosecution witnesses. The defendant  was
affected negatively at work by his attendance at the court without taking any action
except to re-notify the witnesses of the Public Prosecution, and the court panel
decided to dispense with the testimony of the witnesses of the Public Prosecution”,
cases were monitored where the names of the witnesses were not mentioned in the
indictment, but the Public Prosecutor took advantage of their presence in the
courtroom to add them to the prosecution's witnesses, despite the objections of the
defense attorneys, but the court added the names of the witnesses to the indictment.

The Istiglal team found that the Public Prosecution in the northern governorates
(West Bank) is increasing the number of witnesses it attaches to the cases, knowing
that a large number is not any substantial addition to the innocence or conviction, but
the absence of some of them prevents the proceeding of the lawsuit which is an
obstacle to the case and therefore these lawsuits stop at this stage without any progress
in the case®. We also find that the Public Prosecution did not name the witness R.O
among the prosecution witnesses as mentioned above, and did not notify the accused
(Appellant) or his lawyer, nor had the witness or his lawyer waive their right to notify
the notice, which makes the decision of the Court of Appeal and before it the Court of
First Instance excluded the testimony of witness R.O. without legal bases. However,
the Court of Appeal and before it the Court of First Instance should excluded what was
stated in the witness's statement of evidence."4

% Lina Tal, Monitoring the Jericho Court of First Instance criminal capacity, on December 19, 2021.

% The jurisprudence of the Ramallah Court of Appeal stated: "On the one hand the prosecution has ten witnesses, the court only heard three
witnesses, and there was no indication of why it was not possible to bring the rest of the witnesses before the court. Whereas it is not permissible
to waive hearing the testimony of any of the prosecution witnesses mentioned in the indictment without a convincing reason, the court cannot see
that it is impossible to reach the witness. Evidence on which the court relies is the evidence that is presented and discussed with the exception in
Article 229 where it must be read out when presented if the cases proceeded without the presence of the witness. Since the Court of First Instance
hasn’t followed the procedure, it violated the law, which must return the file to its source as mentioned above.**" the Palestinian Court of
Cassation: "Referring to the judgment issued by the Court of Appeal, we find that the Court of Appeal, and before it the Court of First Instance,
had relied in the judgment subject of the present appeal on the statement given by the so-called R.O (document N/23) and highlighted before the
Court of First Instance in the session of 14/12/2014 and by checking the names of the prosecution witnesses whose names are mentioned at the
end of the indictment, we do not find that the aforementioned R.O. was named among the prosecution witnesses. The Code of Criminal Procedure
reserves space for testimony given by the witness after taking the oath in the preliminary investigation under Article 229, and since the Court of
First Instance did not read out the testimony of the aforementioned witness, and the defendant's attorney (Appellant) objected to the statement and
that the said witness was not sick or incapacitated, and the court did not ascertain the validity of the excuse that the said witness works and
normally resides within the Green Line as stated in the fourth paragraph of Article ( 229).

40 Decision issued by the Palestinian Court of Cassation in Criminal Appeal No. 95 of 2016, dated 21 March, 2016, published on "Magam" For
more information, see: https://magam.najah.edu/judgments/2146/
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During the process of monitoring, the absence of prosecution witnesses was noted to a
large degree and the absence of defense witnesses to a lesser extent. Many factors
contribute to the increase in the absence of witnesses as the team has noticed while
monitoring cases, most notably the notification system. The reasons for the absence of
witnesses can be summarized as follows:

(1) Financial reasons: The court incidentals are very limited and not always available.
The witnesses are not paid as amounts are disbursed to witnesses according per
residence and distance from the court, ranging from 50-200 shekels, which is
useless when the witness is forced to come from a governorate in the north (West
Bank) to a governorate in the south of west bank due to his place of work/residence.

(2) Personal considerations: Most of the files in which witnesses are absent are
witnesses of serious crimes, as the witness refuses to attend for fear of rehabilitation
or being exposed to danger since there is no witness protection program.

(3) Most of the witnesses who are members of the security services are subject to
frequent shuffles and many of them cannot come from the northern governorates,
for example, to the southern governorates to testify.

(4) Special considerations of the Public Prosecution: Where it was found in some
criminal cases that the Public Prosecution has witnesses whose statements are not heard
in the indictment and the investigation report, when the names are not on the
records, the court resorts to Article (229) of the criminal procedures in the event
that it is not possible to notify or reach the witness.*!

Procedures taken to avoid lack of attendance (Prosecution Witness)

Renotification of witnesses  Issuing a warrant for ~ Imposing a fine and issuing other
witnesses a warrant for witnesses
B Northern Governorates (West Bank) M Southern Governorates (Gaza Strip) M Total

“The head of Istiglal team interviewed the president of a court of first instance in the West Bank, who preferred not to be named
in the report.
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A review of the measures taken by the courts towards absence of witnesses shows that the First
Instance Court have taken various measures to address the absence of prosecution witnesses, as
the criminal bodies in the courts of the northern governorates (West Bank) decided to re-notify
witnesses in 73.2% of these hearings, issue subpoenas for witnesses by 16.4%, impose a fine and
issue a subpoena for 5.1%.

The procedures taken in the courts of the southern governorates (Gaza Strip) to address the
absence of prosecution witnesses were very similar to those taken in the northern governorates
(West Bank).

Procedures taken to avoid lack of attendance (Defense
Witness)

76.9% 9.5% 6.8% 6.8%

Renotification of witnesses Issuing a warrant for Imposing a fine and issuing a other
witnesses warrant for witnesses
B Northern Governorates (West Bank) B Southern Governorates (Gaza Strip) Total

While the procedures and measures taken by the courts of the northern governorates
(West Bank) to address the absence of defense witnesses were the same as the
procedures towards prosecution, 71.3% decided to re-notify witnesses, 10.9% to issue a
subpoena for witnesses, and 7.9% to impose a fine and issue a subpoena for witnesses.

As for the courts of the southern governorates (Gaza Strip), 89.1% decided to re-notify
witnesses, 6.5% issued a subpoena for witnesses, and 4.3% imposed a fine and issued a
subpoena for witnesses.

The notification system followed in the courts of the northern governorates (West
Bank) is still largely ineffective for several reasons, foremost of which are 1) Lack of
staff in the Notifications Department 2) Lack of clear address of the accused and too
general addresses 3) Lack of communication between the Notifications Department and
the Civil Registry to provide it with clear addresses for the accused 4) The large
number of notifications to be delivered 5) The difficulty of movement between cities
and villages due to the Occupation and the weak capabilities available to the
Notifications Department, it was found that there is a severe weakness in the judicial
authorities’ handling of subpoenas, as the general characteristic is that the judicial
authorities do not deal seriously enough with subpoenas, but some of them lack
experiences. One of the judges pointed out that some of the subpoenas were returned to
the court and were commented on by law enforcement authorities as “seen”, and there
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are no explanations that enable the court to deal with defendants who do not attend the
court as fugitives from justice.*?

At the level of notifications in the southern governorates (Gaza Strip), a contract was
concluded between the Ministry of Justice and the International Logistics Company
"Mersal™ for delivering judicial notification, whereby the mechanism of distributing
notifications and documents become the responsibility of  the company instead of
reporting by the judicial police, and one of the problems that were monitored in the
privatization of notifications has led to the fact that the employees of Mersal Company
are not civil servants or governmental employees, and therefore will not be held
accountable per the anti-corruption laws that mainly target civil servants, but®® rather
per the legal texts (namely the Civil and Commercial litigations Law no (2) for the year
2001), unlike judicial police officers, there will be challenges observes in the
environment of judicial notifications pertaining to integrity, accountability and anti-
corruption as well as the conditions for the validity with exhaustion of time and non-
delivery to the person concerned, the inadmissibility of reporting on holidays, in
addition to the imposition of new financial fees.*

3. Absence and delay in appointing lawyers.

The absence of a lawyer or the delay in the assignment of a lawyer was one of the
reasons that increased the rate of adjournment of cases without making any progress in
the case. During the process of monitoring trial sessions, 367 sessions were postponed
for the absence of a lawyer, which constituted 16.2% of the reasons for postponement
in the courts of the northern governorates (West Bank), an increase of 2% when
compared to 14.2% in 2020. In addition, 1.1% delay in the assignment of a lawyer by
the Bar Association, for reasons that differ from one lawyer to another. Some of the
reasons for absence in specific cases may be justified and resulting from force majeure
circumstances, such as travel, illness, or other emergency circumstances, and may be
due to the lawyer's refusal to attend the session while he is inside the court to pressure
his client to pay his fees, or because of his awareness that the absence of witness won’t
allow the case to move forward. From a legal point of view, the Bar Association does
not have the authority to oblige the lawyer to attend the session, also, the Bar
Association can’t take action against the deliberately absent lawyers from the sessions,
unless their clients comes forward with an official complaint.

Court are reluctant to contact the Bar Association, since they don’t always get the
results they hope from correspondence about lawyer missing their court sessions,
although the Bar Association responds to most of the correspondence addressed to it by
the Public Prosecution and the Palestinian courts: where the Bar Association received
approximately 360 letters from the Public Prosecution, all of which were answered
except for some for technical reasons, while the Bar Association received
approximately 260 letters from the Palestinian courts on various topics, including
providing the court with explanations and reasons for absence of lawyers for the court

“2 Interview of the field monitoring team with a judicial source.

43 Published on the official website of the Palestinian Ministry of Justice, Gaza, for more see:

http://www.moj.ps/site/adel/newsdetail/ministry/919

4 Investigation: Violations of the law and powers in the decision to privatize judicial notifications, published on Nawa Network, on 10/9/2019,
investigation within the Investigators Against Corruption initiative (2) Implementation of the Southern Media Forum in partnership with the
Coalition for Integrity and accountability "AMAN", For more see: https://www.nawa.ps/ar/post/42484
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session, and the source indicated that the lawyer is contacted and informed of the need
to attend the sessions.*

As for providing time to defendants to appoint a lawyer, 3.9% of the cases that were
postponed during the year 2022 compared to 1.5% it was the primary reason for the
postponement in the year 2020.

In the southern governorates (Gaza Strip), the absence of a lawyer from hearings
constituted 7.5% during the year 2022, compared to 13.4 in the year 2020. That is,
there was an improvement of 5.9% points in the presence of the lawyer at court
sessions and a reduction in the rate of postponement. As for the delay in hiring a
lawyer, the percentage was 1.9% as the reason for postponing the hearings.

Of the total sessions that were monitored in the southern governorates (Gaza Strip), the
defendant's grace to appoint a lawyer constituted 33.3% as a reason for postponing the
sessions without proceeding with the case, which constituted a significant decline from
the year 2020.

In order to address the dilemma of the absence of lawyers, the First Instance Court
decided in its criminal capacity to address the Bar Association in 173 cases, or 47.1%
in the northern governorates (West Bank). In the southern governorates (Gaza Strip),
the Bar Association was addressed in 191 cases, or 45.7% of the cases in which the
lawyer was absent from the trial session. As for the rest of the cases related to the
absence of a lawyer, the delay in the assignment of a lawyer or the absence of a
lawyer, the court decided to give the accused time to appoint a lawyer. 46

Third: Extending the postponement of criminal hearings in the courts of first instance.

Postponement timeline of hearings in criminal cases in the courts of
first instance in the northern governorates (West Bank)

58.5
2 08 4.1 2.1 6.2 7o) 0.2 0.7

Lessthana From 8daysto From 15days From22days From 31days From 61days more than 90
week 14 days to 21 days to 30 days to 60 days to 90 days days

H2020 m2022

45 Source in the Palestinian Bar Association.
46 For more information, see: Table No. (8) in the list of appendices.
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Postponement timeline of hearings in criminal cases in the courts of first
instance in the northern governorates (Gaza Strip)

B7:5 36.7
ORE By 81 ale . I 5o l 2.5

Lessthana From 8daysto From 15days From22days From 31days From 61days more than 90
week 14 days to 21 days to 30 days to 60 days to 90 days days

W 2020 m2022

One aspect of the repeated postponement had to do with the length of the postponement period.
As the data shown in the table above indicates, a small percentage of adjournments in all short-
term courts (i.e. one week or less) constituted 1.3% of first instance court cases in the northern
governorates (West Bank) and southern governorates (Gaza Strip).

According to the results of the monitoring team, the percentage of postponement for less than 30
days between the session and the next decreased to 32.9% compared to 37.7% in 2020. That is,
the majority of postponements in the courts of the northern governorates (West Bank) are for a
period that is more than a month, this reached the percentage of 67.1%, and there are cases by
0.7% in which postponements were monitored for more than three months.

In the criminal bodies operating in the courts of the southern governorates (Gaza Strip), there has
been a significant improvement in the direction of the courts to reduce the periods of
adjournment between sessions. The percentage of cases postponed for less than 30 days to the
next session constituted 55.3% of the total number of postponed cases, compared to 23.7% in
2020, meaning that the Gaza courts improved in this indicator by 31.6 points. Cases postponed
for more than three months have decreased significantly to 2.5% from 13.7% in 2020. The
improvement in the southern governorates (Gaza Strip) is due to the issuance of a series of
circulars that contributed mainly to the progress of trials and the completion of a larger number
of files, in addition to the fact that the date of postponement has become limited to a certain
period not exceeding one and a half months or two months as a maximum.
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Chapter Four
Fair trial guarantees in criminal cases heard by the courts

The objective of this chapter is to examine the guarantees of fair trial in criminal cases. The
international community, including the State of Palestine, has signed, and committed to various
human rights conventions, which have established principles and foundations to ensure the
protection of individuals' rights from the time of their arrest until the end of their trial. Non-
adherence to these principles results in the violation of human rights, particularly the right to be
tried on evidence. The judiciary system is built on several fundamental principles that enhance
its credibility and legitimacy and embody most human rights charters and constitutions. These
principles are also vital in ensuring the right to trial on evidence in criminal cases and upholding
rule of law principles.

Criminal cases processing and delays

80.0% 73.4% 73.9%
60.0%
40.0%

20.0%

0.0%

Case processing Hearing delayed

W WestBank g Gaza Strip

After monitoring criminal trial sessions in the northern governorates (West Bank) and the
southern governorates (Gaza Strip) in 2022, the following data was collected: In the northern
governorates, 798 criminal cases were processed, while 2265 cases were postponed. In the
southern governorates, 1869 criminal cases were processed, and 678 cases were postponed.
These statistics were gathered by the Istiglal team during their monitoring of criminal cases in
first instance courts, this chapter will review and analyse the sessions that have been processed
in court.
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Status of the case

1.8% 12.3% 21.9% 16.0% 7.4% 39.1% 1.5%
Extension of the Pronouncment  Prosecution Defense Prosecution and Pronunciation of Other (Please
detention of the charge statements evidence defense judgment mention )

period pleadings.
B Northern Governorates (West Bank) W Southern governorates (Gaza Strip) total

Through the analysis of 798 criminal case sessions in the first instance courts of the northern
governorates (West Bank) that were carried forward, it was found that the highest percentage of
the distribution of cases percentages in the trial sessions is the stage of prosecution evidence, which
reached 39.3%, followed by the stage of defense evidence by 22.9%, and the stage of
pronouncing the verdict reached 14.9% of the total sessions monitored.

At the level of the First Instance Court in the southern governorates (Gaza Strip), the analysis of
1989 criminal cases showed that the highest percentage in the stages of trial was for the stage
of pronouncing the verdict, reaching 55.3%, followed by the stage of listing the charges at
12.4%, which reflects the progress in the speed of deciding cases considered in the criminal
bodies in the First Instance Court of the southern governorates (Gaza Strip).

The following is an analysis of some stages per the results of the monitoring:

1. Observing the principle of the right to liberty at the stage of arrest.

The Basic Law as well as international conventions on human rights called for making human
freedom at the forefront,*” all had recognized the right to freedom, and this supposes that people
are free, at the same time the legislator gave society the right to hold perpetrators accountable.
This was not unregulated, but rather texts have been developed that protect individuals, even if
they are being accused of a crime, from violating laws and regulations in arrest. We looked into
the periods during which the Public Prosecution and the court may arrest a defendant without
presenting him to the court through referring his file to trial.*®

47 Article 9 of the International Covenant on Civil and Political Rights.

48 The Code of Criminal Procedure is defined in jurisprudence as the Law of Public Freedoms, as it represents a fundamental
guarantee of personal rights and freedoms and ensures a balance between those and the public interest. Since the relationship
between freedom and law is very close, the law is a restriction on freedom, but a restriction intended to elevate human behavior
to the level of civilization and the organization of social life. The ultimate goal of the Code of Criminal Procedure is to balance
personal freedom with the public interest, in other words, to balance the state's right to punishment with the right of an individual
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As for the Court of First Instance, we find that the legislator obligated the prosecution to submit
the request to the Attorney General, or one of his assistants,*® to ensure integrity, as well as
granting the right to request an extension of detention to the Court of First Instance, (which
normally consists of three judges), to ensure justice and protecting the right to freedom. This
however limited the right of the Court of First Instance in its capacity, though it is competent to
hear the charge, by only forty-five days without extension. The Code of Criminal Procedure also
explicitly states that in no case may the periods of detention exceed six months, otherwise the
accused shall be released immediately unless he is referred to the competent court for trial. >
The table below shows the reasons and justifications for extending detention before the courts of
first instance.

Extension period set by court (accused)

100%

90%
80% 35.3%
52.6%

44.4%
70%

60%
50%
40%
30%
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17.6%
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Northern Governorates (West Bank) Southern Governorates (Gaza Strip) total

HREF! 1-7 days 15-8 m16-30days m31-44 days mA45 days until proceedings are complete

The Istiglal monitoring team attended and monitored a total of 36 detention extension sessions,
including 19 before the First Instance Court in the northern governorates (West Bank) and 17
before the First Instance Court in the southern governorates (Gaza Strip). The observer team
closely observed all of the monitored courts. In the northern governorates, the First Instance
Court accepted the requests for the arrest of all 19 defendants whose arrest requests were
submitted. The majority of arrest requests (52.6%) were responded to with detention periods of
45 days, while 42.1% were granted detention for less than the maximum period allowed by law.
Only one case was observed in which the detention period was less than the maximum allowed
by law, and no cases were observed in which requests for extension were denied.

to defend oneself against a potentially false charge. One of the original principles of this law is the presumption of innocence that
"the accused is innocent until proven guilty by a final judicial ruling.”
49 Arrest could be made by the magistrate judge by request from the deputy attorney general; the law has not made it obligatory
that the head of the prosecution or one of his assistants file the request of arrest. Extending detention is done before a magistrate
judge.
50 Article 120, Code of Criminal Procedure No. 3 of 2001
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At the level of the First Instance Court in the southern governorates (Gaza Strip), the court
decided to respond to requests for arrest until the completion of the trial procedures in 35.3% and
for a period of 45 days (43.1%), and rejected the extension of 3 requests for arrest in three files,
i.e. 17.6%. When analyzing the reasons for extending the detention before the bodies of the
courts, it was found that the completion of the investigation procedures and the seriousness of the
charge are the most prominent justifications used to accept requests for arrest, as 52.6% of the
cases presented in the northern governorates (West Bank) were caused by the completion of the
investigation procedures, and 47.1% in the First Instance Court in the southern governorates
(Gaza Strip).!

The reason for the seriousness of the charge constituted 21.1% in the First Instance Court in
the northern governorates (West Bank) and 17.6% in the courts of the southern governorates
(Gaza Strip). The reason for the arrest by completing the trial procedures reached 52.6% in the
courts of the northern governorates (West Bank) and in the southern governorates (Gaza Strip)
35.3%, and none of the cases of arrest that were monitored were for: ordering Public
Prosecution's to bring the case file to court, non-payment of bail, or lack of reconciliation.

In case No. 799/2019, the team observed that the defendant stated to the court: "During nine
months of detention, he did not enter the courtroom and that it is the first time he was brought
before the court”, and observers noted in Criminal Case No. 763/2021 that the police officers
brought the defendant in handcuffs and kept him handcuffed while he was in the dock, while the
defendant stated in Criminal Case No. 19/2003: "He spent 18 days in detention. %2

The Public Prosecution office presented the
investigation file of the person whose detention is
requested to be extended

100%
80%
60%
40%
20%

0%

Northern Governorates (West Bank) Southern Governorates (Gaza Strip)

Eyes Hno

The "lIstiglal” team noted in all the courts monitored, that when a request to extend the detention
is sent by the Public Prosecution to the court, the investigative file is not brought or attached
to the request presented to the court panel for the purposes of examining it and studying

51 Istiglal monitoring team
52 Researcher Faten Lulu, Monitoring the Criminal Cases, Gaza Court of First Instance.
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the justifications for extending the detention to issue the decision per the law, the Public
Prosecution sends the request individually and without any attachments.>?

Most of the judges' decisions to arrest or even acquit also lack causation due to the absence of
investigative files on which the judge bases his decision, and they are accompanied by well-
known and stereotyped preambles such as the seriousness of the charge or the prosecution's
justification contained in the arrest request, generally that there is no explicit provision in the
Palestinian Code of Criminal Procedure that requires reasoning for the arrest. However, Article
(12) of the Palestinian Basic Law stipulates that any person arrested or detained must be
informed of the reasons for his arrest or detention, and when issuing an arrest warrant, there must
be factual and legal reasons justifying the issuance of this decision, and the decision must be
included on these reasons.

Judges refrain from reasoning or extending the arrest decision in violation of international
guidelines guaranteeing the rights of the detainee contained in this regard. The Sixth
International Conference on Penal Law, held in Rome on 27/9/1953, recommended the reasoning
of the arrest decision and the decision to extend its duration, which naturally constitute the body
and components of the request for extension of detention and are an integral part of it. >

The investigative file is a crucial part of the detention extension process, as it contains the
minutes of the accused's interrogation, the testimony of the complainant, the witnesses'
testimonies, the lawyers' reports and interpretations, the minutes of evidence collection, and all
other evidence and highlights that arose during the Public Prosecution's investigation into the
file. This file constitutes the most significant and essential part of the evidence base. If the
Public Prosecution believes that the investigative procedures necessitate the continuation of
the accused's detention, it may submit a request for extension. However, when the judge
considers the request to extend detention without having the investigative file before them,
they lack a full understanding of the file's contents and details, which may lead to incomplete
decision-making.

During the monitoring of detention extension sessions before the First Instance Court in the
northern governorates (West Bank), it was observed that the investigative file was not presented
in 94.7% of the total monitored sessions. The majority of the detention extension requests
submitted lacked the necessary investigative file. Similarly, at the First Instance Court in the
southern governorates (Gaza Strip), the investigative file was not presented to the court panel in
any of the observed detention sessions.

2. The right to cross-examine prosecution witnesses and to summon witnesses

to testify in defense.
The principle of confrontation of the accused with evidence against them is a defining feature of
criminal trials. This principle allows the accused to respond to the evidence presented against
them. As part of this principle, the accused has the right to be present during the court's

%3 The decision of the Palestinian Court of Cassation in Criminal Appeal No. (113/2021) issued on June 30, 2021"The Public
Prosecution must include in the indictment the name of the accused, the date of his arrest, the type of crime committed, its legal
description, the date of its commission, the details of the charge and its circumstances, the legal articles that apply to it, the name
of the victim and the names of witnesses, and the Public Prosecution may not claim acts outside the indictment, otherwise its
claim is invalid per the provisions of Articles 239 and 419 of the Code of Criminal Procedure and in the same practice as in
criminal proceedings."

54 https://penal.org/sites/default/files/files/RICPL%201953.pdf
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questioning of prosecution witnesses and may ask questions under the supervision of the court.
This oral exchange of testimony creates the best conditions for the judge to assess the credibility
of the witnesses and the accused. Judges rely not only on the case file but also on their personal
and human experience, as well as the testimony of witnesses and the accused. Originally,
testimony had to be given orally, and written submissions were not allowed.>®

Article 208 of the Code of Criminal Procedures allows the court to order, even on its own
motion during the hearing of the case and at any stage, the presentation of any evidence
necessary for the truth to emerge. This is a permissible power by which the Court of First
Instance in its capacity is independent to establish the truth.

If a number of witnesses are called on the same day, °° the witnesses are heard individually; the
witnesses wait their turn outside the courtroom, so that their testimony is not affected by other
witnesses. Prosecutors first question prosecution witnesses, then the lawyer, then the civil
plaintiff's lawyer, and finally the court. In the vast majority of cases observed, lawyers exercised
their right to cross-examine prosecution witnesses and prosecutors did cross-examine defense
witnesses. The First Instance Court asked witnesses a number of questions. Courts guarantee
witnesses sufficient time to answer questions in detail and recount their knowledge of events and
the courts do not influence or prevent witnesses from speaking. °’

Upon monitoring the sessions of the First Instance Court in the northern governorates (West
Bank), it was discovered that 51% of the witnesses failed to appear before the court to give
testimony. This percentage increased to 58% in the southern governorates (Gaza Strip).
Additionally, it was observed that the First Instance Court in the northern governorates allowed
the defense to discuss the prosecution witness or denial in approximately 90.9% of the total
sessions where all parties, including witnesses, attended and procedures were followed. In the
southern governorates (Gaza Strip), the same indicator had a percentage of 97.2%.%8

3. Equality between the prosecution and the defense in the presentation of arguments.
Pleading is all statements or regulations submitted by the litigants or their representatives in
order to clarify the facts of the dispute and to indicate the evidence and legal grounds on which
they rely to support their position. Accordingly, pleading plays a key role in litigation before the
judiciary as a system whose basis is the principle of equality between litigants and its purpose is
to exercise the rights of defense in order to achieve justice before the judiciary. The second
paragraph of Article 252 stipulates: "The court may instruct the prosecutor and the defense
attorney to present written pleadings within a certain period it deems appropriate, and within the
specified time, the pleadings shall be read out, and they shall be added to the minutes after being
signed by the court panel."®

The observer team observed in all the courts that were monitored that the first instance courts in
the northern governorates (West Bank) allowed the Public Prosecution to present its closing

%5 Article 235 of the Code of Criminal Procedure No. 3 of 2001.

% Witnesses are the persons who received their name at the bottom of the indictment filed by the Public Prosecution or the
persons requested by the defense lawyers, or the persons whom the court deems necessary, even on its own initiative, to testify.

57 For more details please refer to Table No. 11 in appendices.

58 Article 252, Code of Criminal Procedure No. 3 of 2001.

59 For more Details please see Table 12
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argument in all criminal cases monitored. In the same respect, the court allowed defense lawyers
to present their closing arguments also in all criminal proceedings that were monitored.

At the level of the First Instance Court in the southern governorates (Gaza Strip), the
courts did not prevent the Public Prosecution from presenting its closing argument in all
the criminal cases monitored, while the court did not allow defense lawyers to present their
closing arguments, amounting to 1.9% of the criminal cases monitored.

Istiglal team noted that the court panel rejected the appeal of bail applications submitted to the
court before the Public Prosecution finished its pleading. The court panel rejects the request
submitted by the defense attorney without researching the reasons for the defense pleading,
which constitutes bias towards the Public Prosecution in criminal cases No. 407/2021, 415/2021,
299/2021, and 413/2021.%°

The observers noted that the same court rejected the bail applications, before the Public
Prosecution concluded its pleading in the bail application and without fully scrutinizing the
reasons and justifications for the request and without fully hearing the prosecution's pleading in
criminal cases No. 23/2022, 22/2022, 27/2022, 19/2022, 14/2022, 8/2022, 24/2022, and
26/2022.%1

4. Defendant’s/Accused’s right to have a lawyer.

The International Covenant on Civil and Political Rights (ICCPR) stipulates that the right to a
defense counsel of one's choice is essential, and human rights case law has interpreted this right
as meaning that the accused cannot be forced to accept a government-appointed lawyer. Denying
the accused the choice of defense counsel or access to a lawyer altogether is considered a
violation of the right to a fair trial. Article 14 of the Palestinian Basic Law enshrines this
fundamental right, stating that "every person accused of a felony shall have a lawyer to defend
them."” This includes ensuring the right of the accused to choose their lawyer and the right to free
legal assistance for defendants who cannot afford it.

As noted earlier (see above, Chapter 3), in some cases the defense counsel did not attend the
hearings, but the procedure followed was either that the court adjourned the hearing or appointed
counsel for the accused. In the case of the absence of a lawyer, the court may request the
Palestinian Bar Association to appoint a lawyer, or in the absence of sufficient time, a lawyer can
be appointed directly. When the Bar Association is late in responding to the court's request, the
judge simply askes any lawyer who was present in the courtroom to represent the accused. In
other cases, dealing with fair trial guarantees means it is only by form and not to the essence of
serving the case, this means clear/proper measures have to be put in place regarding legal aid to
ensure the fair trial guarantees are in place. As in the court adjourned the hearing to allow time
for the defendant to appoint a lawyer of his choice. In other cases, courts of first instance,
including the Nablus court, have appointed lawyers from institutions that provide free legal aid
services in the event that the defendant is unable to appoint a lawyer due to financial indignance,
with the defendants' consent. Observers noted some cases where lawyers were present at the
beginning of the hearing but had to leave before the end of the hearing due to other obligations in
other courts, at which point the courts postponed the hearings.

60 Researcher Faten Lulu, Monitoring Criminals Cases, Gaza Court of First Instance.

61 Ibid, in Criminal Case No. 265/2021 and 2721/2021, a "volunteer" lawyer was present and was not assigned from the court,
and the lawyer agreed with the defendant to volunteer to plead for him in exchange for a sum of money, and the judge warned the
lawyers about this system and that it will be canceled soon.
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The decision of the Palestinian Court of Cassation in Criminal Appeal No. (27/2016) issued on
September 1, 2016: "Since the right of the accused to seek the assistance of a lawyer is one of the
basic guarantees in the defense that the court may not neglect (primarily)." 2

The Istiglal team noted that the court panel convened to hear criminal cases without the presence
of a lawyer in criminal case no. 506/2010, which constitutes a violation of the rules of trial and
justice and a clear violation of the provisions of the Palestinian Code of Criminal Procedure.®®

The "Istiglal" team also noted through the supervision of the North Gaza Court of First Instance
that when assigning a lawyer to the accused, the defendant is obliged, after being sentenced, to
pay an amount of (50) shekels provided that the court is mandated to pay the lawyer any fees
incurred, and this was noted in the following cases 2486/2020, 1912/2020, 205/2020, 2074/2020,
and 2614/2020, and criminal case no. 333/2021, where the lawyer was assigned during the
session without knowledge or access to the criminal case documents, which led to the weakening
of the defense's pleading before the Public Prosecution.®

Through the monitoring team, it was found that (23) cases of approximately 2.9% of the trial
sessions held in the First Instance Court in the northern governorates (West Bank) did not have a
lawyer representing the accused, in the same regard, it was found that this number increased in
the trial sessions held in the southern governorates (Gaza Strip), where the percentage reached
6.4% (76) cases in which there is no legal representative.

In the context of defense lawyers, it was found that 95.6% of lawyers in the First Instance Court
in the northern governorates (West Bank) attended the trial sessions on time, and the percentage
of lawyers' commitment was higher in the southern governorates (Gaza Strip), where the
percentage reached 98.7%.

Indicators related to the absence of the defendant’s lawyer:

Through the supervision of the First Instance Court in the northern governorates (West Bank)
and the southern governorates (Gaza Strip), it was found that the First Instance Court took a set
of measures in the event that the defense lawyer was absent from attending the trial sessions, as
indicated in the table above, and it is clear that the most prominent measure taken by the First
Instance Court was to re-inform the defense lawyer of the date of the next session (86.8% in the
First Instance Court in the northern governorates (West Bank) — 35.4% in the First Instance
Court held in the southern governorates (Gaza Strip). The indicator of the court's contacting to
the Bar Association regarding the non-attendance of defense lawyers comes by 3.9% in the First
Instance Court in the northern governorates (West Bank), while the First Instance Court in the
southern governorates (Gaza Strip) did not address the Bar Association regarding lawyers absent
from attending the trial sessions.

5. Right to judgment

The announcement of the judgment involves reading the verdict of the judgment in a public
session, even if the trial was conducted confidentially. This allows the litigants to read and
review the judgment. After the conclusion of the trial, the court panel convenes in the
deliberation room to examine the evidence and allegations presented before it. The verdict is

62 Criminal Appeal No. (27) of 2016, dated 1t September, 2016, published on "Magam", for more see:
https://magam.najah.edu/judgments/2488/

63 Gaza Criminal Court of First Instance, Case No. 506/2010.

64 Researcher Faten Lulu, Monitoring the Criminal Case Gaza Court of First Instance.
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then reached either unanimously or by a majority, except in cases of the death penalty, which
requires a unanimous decision.® Per the law, the judgment is based on a set of principles. First,
the court is free to rule the case based on its formed conviction and may not consider any
evidence that has not been presented in the hearing or obtained unlawfully. Second, any
statement made by the accused or witnesses under duress or threats is deemed unreliable and
cannot be used as evidence. Finally, the verdict is issued in an open session, even if the trial was
conducted confidentially. The verdict is signed by chief judges of the panel and read publicly in
the presence of the Public Prosecutor and the accused. The chief judge informs defendants of
their right to appeal the judgment within the legally prescribed period.®® The law stipulates that
for the validity of judgments in criminal cases, they must be based on legal evidence leading to
conviction, and acquittal when the validity of the evidence is doubted, or the evidence is
insufficient yet this is conditional on the fact that the judgment includes evidence and examined
facts of the case in all aspects, circumstances were also noted.®’

In Criminal Case No. 2552/2020, the Istiglal team noted that "the panel of the North
Gaza Court of First Instance does not convene again after filing the decision, and
judgments are issued in absentia, and the accused or his representative must check
with the registry to know the verdict issued in the criminal case."®

6. The right not to be subjected to torture or inhuman and degrading treatment
and punishment.

Freedom from torture or inhuman or degrading treatment or punishment is one of the most
fundamental human rights and is guaranteed by a large number of provisions of international
law, such as the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and article 7 of the International Covenant on Civil and Political
Rights.%® The Convention against Torture has a clear definition of non-torture, ’° and Article VII
of the Rome Statute of the International Criminal Court on crimes against humanity has defined
what is meant by torture in its second paragraph, item e, "* and torture is considered a war
crime’ per the law of the International Criminal Court.

8 Article 272 of the Code of Criminal Procedure No. 3 of 2001.

% Article 277 of the Code of Criminal Procedure No. 3 of 2001.

67 Criminal Appeal No. (229/2020) issued by the Palestinian Court of Cassation on January 19, 2021.

8 Researcher Faten Lulu, Monitoring Criminal Case No. 2552/2020, North Gaza Court of First Instance.

69 |t states that “no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no
one shall be subjected without his free consent to medical or scientific experimentation. Published on the official website of the
United Nations, at the link: https://www.ohchr.org/ar/instruments-mechanisms/instruments/international-covenant-civil-and-
political-rights

0 1t defines it as: "Any act that results in severe pain or suffering, whether physical or mental, intentionally inflicted on a person
with the intention of obtaining from that person, or from a third person, information or a confession, or punishing him for an act
committed or suspected of (€) committed, intimidated or coerced by him or any third person, or when such pain or suffering is
inflicted on any reason based on discrimination of any kind, or instigated, approved or tolerated by a public official or other
person acting in an official capacity.

L |t states that torture means "Torture" means the intentional infliction of severe pain or suffering, whether physical
or mental, upon a person in the custody or under the control of the accused; except that torture shall not include pain
or suffering arising only from, inherent in or incidental to, lawful sanctions

72 Adopted by the General Assembly and opened for signature, ratification and accession in resolution 39/46 of 10 December,
1984 Date of entry into force: 26 June 1987, and the Preparatory Committee had completed its work in April 1998, and the draft
establishment of the International Criminal Court was approved in preparation for discussion at the diplomatic conference in
Rome to be held from the fifteenth of June until the seventeenth of July 1998, by a majority of one hundred and twenty countries,
seven countries against and twenty-one abstention. The Rome Statute provided for its entry into force on the first day of the
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With regards to the Palestinian national legislation, some of these legislations included
procedural provisions or general rights relating to torture. However, the law does not criminalize
torture as an offence independent of other acts affecting bodily integrity. The basic penal laws
in force in the territory of the Palestinian National Authority, such as the Penal Code of 60 in
force in the northern governorates (West Bank),”* and the Penal Code of 36 in force in the
southern governorates (Gaza Strip),” refer to the term "torture™ to denote a crime called "torture
in interrogation”, which is committed by a public officials against persons detained by them.
However, the law does not speak of this crime as a crime independent of other acts affecting
bodily integrity "such as wounding, acts of recklessness, negligence, acts of abuse, or violence”.
Nor did it discuss the perpetrators who commit physical torture. Rather, the texts that used the
term "torture™ were limited to using it as an illegal measure, as the procedures that may be issued
as a result of illegal procedures, without establishing a legal basis criminalizing the act of
"torture”, as a crime independent of other crimes, which may affect the human body.

The Basic Law of stipulates that no one may be subjected to any coercion or torture, as well as
the invalidity of any statement or confession made under the influence of acts of coercion or
torture.”® The Correction and Rehabilitation Act also prohibits the administration of detention
centers from committing any acts of torture or using acts of force against inmates. ’’ The Code of
Criminal Procedure also requires confessions to be made voluntarily, without physical or moral
pressure or coercion, but nevertheless does not use the term "torture™.”®

The Palestinian Code of Criminal Procedure also stipulates that: "No one may be arrested or
imprisoned without an order by the legally competent authority, and they must be treated in a
manner that preserves their dignity, and they may not be physically or mentally harmed.""®

Based on the provisions of the applicable Palestinian legislations, and based on the provisions of
international conventions and standards against torture, and because of the gravity of any
allegation of torture, the courts must treat any admission of torture with the utmost attention;
ensuring an appropriate investigation is conducted and that perpetrators are held accountable for
their actions.

Allegations of torture during interrogation

month following the passage of sixty days from the deposit of the instrument of ratification, acceptance, approval or accession
with the Secretary-General of the United Nations, which was actually done on the first of July 2002. See: Dr. Abdel Qader Saber
Jarada, International Criminal Justice, Bibliotheca Alexandrina, 2020, 243.

3 Article (8/2/A/2) of the Statute of the International Criminal Court.

4 Article 208 of the Penal Code No. 16 of 1960:

Extraction confession and information 1. Anyone who commits any kind of violence and severity not permitted by law with the
intention of obtaining a confession to a crime or information thereof shall be punished by imprisonment from three months to
three years. If such acts of violence and distress result in illness or injury, the penalty shall be from six months to three years,
unless such acts require a more severe penalty.

> The Penal Code in the Southern governorates defined torture that: "Subjugate or order the subjection of any person to force or
violence, in order to force the person subject to torture or any person who cares about them to confess a crime or any related
information to that crime. Or threatening a person, or giving orders to threaten this person/s to cause harm to them or their
property or any person/person’s property that they care for, in order to force a confession to a crime or any information relating to
an offence. Article 108 of the Palestinian Penal Code No. 74 of 1936: "Any public servant who exposes another person to the use
of force or violence with him or orders the use of force and violence in order to extract from him or from any member of his
family a confession to a crime or information relating to a crime, shall be deemed to have committed a misdemeanor.”

6 See: Article (13) of the Basic Law.

""Article (37), paragraph (2), Law No. (6) of 1998 on correction and rehabilitation centers "prisons": "It is forbidden to torture
inmates or use force against them."

8 See: Article (109) bis (b) of the Palestinian Penal Code No. (74) of 1936.

8 Article (29) of the Palestinian Code of Criminal Procedure No. (3) Of 2001, as amended in 2014.
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Istiglal team expressed that in a number of cases before Palestinian courts, the defendants alleged
that they were subjected to some form of torture (23 cases: 11 in the West Bank and 12 in Gaza
Strip) as shown in Table 12, these allegations were repeated in the First Instance Court of the
northern governorates (West Bank) (1.4% of all cases monitored) compared to the Gaza courts
(1% of the total number of sessions monitored).

Measures in cases of torture

The judge decided to refer the
accused to the medical committee to 18.2%
conduct an examination and prepare
a medical report

8.7%

B The judge recorded in the hearing
record that the accused had been
tortured

B The accused stated or showed signs
of torture

Northern Governorates Southern Governorates Total
(West Bank) (Gaza Strip)

First Instance courts in the northern governorates (the West Bank) were more reactive to
allegations that defendants were tortured while processing detention requests but were
inadequate. Despite these allegations were recorded in the courts (90.9% of cases) in the hearing
and, the court ordered in only that the accused be referred to the medical board for examination
by a forensic doctor in 18.2% of cases, in no case where there was alleged torture did the judges
decide to open an investigation into the crime of torture.

On the other hand, the First Instance Court in the southern governorates (Gaza Strip) confirmed
the allegation of torture in 41.7% of the cases before the First Instance Court in the southern
governorates (Gaza Strip), but the courts did not decide in any of the 23 cases that were
monitored to be transferred to forensic medicine or open an investigation into the crime of
torture.

The failure of the competent courts in proving the facts of torture would harm the course of
justice, and result in impunity for people in the event that the incident of torture is proved, this
matter was evident in Criminal Case No. 119/2019, in which the trial proceedings began on
14/5/2018 and the final decision was issued on 5/10/2022, meaning that the time period for the
trial reached (1,605 days). In this case the Public Prosecution charged the defendants with
incitement to premeditated murder by association and after reading out the charge the defendants
alleged that they had been tortured. 8 The trial session continued and court listened to the Public

80 After reading of the indictment by the Public Prosecution stated the first defendant thus: "I am not guilty and that | was
tortured during the investigation in the General Investigation Department,” while the second defendant replied: "I am not guilty
and | was tortured by the Security Committee in Al-Junaid prison and in the Ramallah Investigations Department," while the
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Prosecution and the defense evidences, where all the defense evidence came about the physical
and mental torture to which the defendants were subjected to during their interrogation, by
request of the court and with regard to the investigative file, there was none for the court to
include in the case file, the defense attorneys objected duly.

The court also found that the defendants had been transferred between more than one detention
facility, whether the Beitunia Correction and Rehabilitation Center, the Junaid Center, the
Ramallah Investigation Center, and the Security Committee in Nablus, and that the multiplicity
of these places and the transfer of the defendants from one place of detention to another, the
transfer of the defendants was accompanied with abuse by the judicial police, as proved to the
court from the testimony of the two defense witnesses before the court and by report of Al-Haq
Foundation. In excluding confession, no evidence remains linked to the accused.

On October 5, 2022, the court issued its decision regarding the case, declaring the defendant’s
innocent of the charges of incitement to premeditated murder and murder by association due to
insufficient evidence. Pursuant to Article 75 of the Code of Criminal Procedure No. 3 of 2011
and its amendments, the court also ordered the return of the seized items to their rightful owners
as documented in the seizure reports. The court's decision raises concerns about the harm caused
to victims of torture. It is possible that the perpetrator of the aforementioned murder may escape
punishment due to being unknown. It is also concerning that the court wasted time in the process,
as it could have been resolved much sooner if the examination of the arrest procedures had
proven the use of torture.

third defendant replied: "Not guilty and | was subjected to the most heinous types of torture in Al-Junaid prison and Ramallah
Investigations Department"
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Chapter Five
Gender Sensitivity of Courts for Women in Conflict with the Law

Criminality is a social stigma that leads to the perception that people who break the law are not
rights holders; conflict with the law involves conflict with society. Statistics show that an
increasing number of women appear as suspects, accused, and inmates; the proportion of women
in correction and rehabilitation centers globally is increasing at a faster rate than the number of
male inmates in correction and rehabilitation centers. While the number of male inmates in
correction and rehabilitation centers in the world increased by about 20% between 2000 and
2015, the number of women and girls in inmates rose by 50% during the same period, but the
circumstances in which women delinquency and commit crimes and felonies differ from those of
men. The presence of women delinquents in prison is a direct or indirect result of multiple areas
of discrimination and violence at the hands of their husbands, partners, family members and
society. Crimes committed by women are closely linked to conditions of poverty and are often a
means of survival and support for their families and children, and the charges against women
tend to be related to simple, non-violent crimes, and do not pose a danger to the public.

Whether a woman is a suspect, accused or convicted, she has access to justice from the
beginning to the end of the criminal justice chain, which in itself presents a wide-ranging
challenge within the criminal justice system that begins through initial contact with law
enforcement officers, investigation by the police, to charges, trial, sentencing and a range of
post-sentencing scenarios, which in the most holistic approach including post-trial rehabilitation,
recidivism prevention and tackling root causes of crime to prevent crime.

However, when dealing with women in conflict with the law there is limited traction compared
to the field of violence against women, due to the limited awareness of the rights of these women
among governmental and non-governmental agencies, and the limited data on the crimes
committed, which leads to women in conflict with the law facing unique challenges throughout
the justice chain that must be taken into account; be it discriminatory laws, policies and practices
that are not sensitive to the needs of women who break the law, and the exclusion of non-
custodial alternatives or access to legal aid.

UN Women (2018) has identified the challenges faced by women in conflict with the law before
trial as follows:

= Lack of access to legal advice or representation before trial.

= The need for comprehensive legal aid services to comprehensively meet needs (in criminal,
civil and family matters).

= Unnecessarily prolonged periods of pretrial detention, exposing women to additional social
and economic consequences, which also affect their families.

= Limited opportunities to consider bail due to lack of legal representation.

= Slow trials and prolonged detention.

= Judges do not rely sufficiently on social services reports to determine mitigating
circumstances for female offenders.

= Judges are unaware of women's history and background.
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Comprehensive international standards have been developed to support gender mainstreaming in
the processes of criminal justice systems, including measures to address the gender needs of
women as suspects, defendants, and inmates. These include:
= United Nations Economic and Social Council resolution 2002/13, on guidelines for crime

prevention, recommends that crime prevention strategies give due consideration to the
different needs of men and women.

= United Nations General Assembly resolution 67/187, on access to legal aid in criminal justice

systems, which establishes the responsibility of the State to develop a national legal aid
system that is available, effective, sustainable, and reliable, and recognizes the right to legal
aid for persons in contact with the law at all stages of criminal justice proceedings.

= United Nations General Assembly resolution 45/110, on the United Nations Standard

Minimum Rules for Non-Custodial Measures (the Tokyo Rules). Although there is no
specific reference to measures for women, they were later covered in the Bangkok Rules.
= United Nations General Assembly Resolution 70/175, on the United Nations Standard
Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules), the most
comprehensive guiding principle on the treatment of prisoners, was initially adopted in 1955
and updated by the General Assembly in 2015.

= United Nations Economic and Social Council resolution 2002/12, on basic principles for the
use of restorative justice programs in criminal matters and flexible, adaptable, and integrated
measures for criminal justice systems that takes into considerations the legal, social and
cultural conditions.

The following instruments relate specifically to the needs and rights of women:

= Atrticle 2(G) of UN General Assembly Resolution 34/180, Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW), obliges states to "repeal all
provisions of national sanctions that constitute discrimination against women."

= United Nations General Assembly resolution 65/228, Updated Model Strategies and Practical
Measures to Eliminate Violence against Women in Crime Prevention and Criminal Justice,
provides guidance on crime prevention in the context of violence against women and on
criminal justice responses such violence.

= UN General Assembly Resolution 65/229, The UN Rules for the Treatment of Women
Prisoners and Non-custodial Measures for Women Offenders (the Bangkok Rules) apply to
convicted female prisoners, suspects awaiting trial in detention, women offenders under non-
custodial and corrective measures, and women in preventive detention.

Results of monitoring women's cases:

The percentage of females accused in criminal cases was 1% of the total cases in the northern
governorates (West Bank) and 1.5% in the southern governorates (Gaza Strip).

» Availability of female police officers in court
Policing benefits society and it should represent the diversity of the community it serves. Both
women and men make valuable contributions, and women should be represented in the rank
structure and across all areas where the police operate.

As structures, policies, and practices have different impacts on men and women, promoting
gender equality in policing requires the development and training of robust non-discrimination
policies to ensure understanding. Gender considerations must be incorporated into research,
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planning, monitoring, and review, with a focus on recruiting more women to the police force and
implementing gender mainstreaming to respond sensitively to security needs. This approach can
serve as a bridge to other support sectors, such as legal aid, healthcare, and counseling, for both
men and women. (DCAF, 2019)

According to the monitoring team, female police officers were not present among the police
officers who brought female defendants to court in 41.9% of the cases in the northern
governorates (West Bank) and in 50% of the cases in the southern governorates (Gaza Strip), and
there were no female police officers among the police officers in the courtroom in 35.5% of the
cases in the northern governorates (West Bank) and 53.6% of the cases in the southern
governorates (Gaza Strip). This is a great set-back to law enforcement and access to justice.
Various studies indicate that female police are skilled to address violence against women and
sexual crimes, are less likely to use excessive force, and have an important role in improving
police-community relations (Fritsvold, n.d.; Schuck & Rabe-Hemp, 2005).

Presence of police women

50.0% 46.4%

Southern Governorates (Gaza Strip)

B Northern Governorates (West Bank)

The presence of a female police  Are there female police officers
officer among the police officers  among the police officers in the
who brought the accused (transfer courtroom (from the judicial police
from the detention center). members inside the court)?

» Dealing with women in court
Social and cultural gender norms that dictate women's behavior can influence criminal justice
practitioners, who may enforce and perpetuate stereotypes when dealing with women who
are in conflict with the law. This can result in blaming women and imposing harsher
penalties on them for certain crimes or other acts perceived as violating women's standards of
"proper conduct"” compared to men.
1. Police treatment
According to monitoring reports, the police did not use harsh or violent tactics when transporting
female defendants and detainees to and from courtrooms in both the northern governorates (West
Bank) and southern governorates (Gaza Strip). However, special protection was not provided
inside the court in 32.3% of cases in the northern governorates (West Bank) and 35.7% of cases
in the southern governorates (Gaza Strip).

During the court session of Criminal Case No. 345/2021 at the Gaza Criminal Court of First
Instance on 17/1/2022, the "lIstiglal™ team noted that the defendant claimed that she was “being

56



bullied by policewomen and detainees in the center. The judge ordered the Public Prosecution to
investigate and prevent any abuse inside the detention center” 8

Table 2: Police Dealing with Accused Women

Northern Southern

Governorates Governorates (Gaza
(West Bank) Strip)
No. % No. %

The police deal harshly and violently Yes 0 0.0% 0 0.0%
with female accused or detainees, during No
transporting them from or to 31 100.0% 28 100.0%
courtroom
Did the police provide special protection Yes 21 67.7% 18 64.3%
within the court in cases involving No 10 32 3% 10 35,704

serious crimes?

2. How prosecution and Defense Attorney dealt with Women in Conflict with
Law
The monitoring team reported that there were no violations while the Prosecution and Defense
attorney examined accused, the team found no attempts to confuse or question the accused's
testimony by the prosecutor or defense lawyer in 96.8% of cases in the northern governorates
(West Bank) and 100% of cases in the southern governorates (Gaza Strip).

Table (3): Dealing with female defendants by the prosecutor or defense lawyer

Northern Southern Governorates

Governorates .
(West Bank) (Gaza Strip)
Num % Number %
ber
Have you noticed violations in the Yes 1 3.2% 0 0.0%
discussion of the accused by the No
prosecutor or defense lawyer with the 30 96.8% 08 100.0%

intention of confusing her and
questioning her testimony?

3. Judges treatment of women in courts.

81 TIstiglal has the report supported by the session’s minutes.
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Defendants are given the opportunity to present their case to judges for the first time at trial, so it
IS important that due process is not compromised. In order to ensure that due process is not
compromised, defendants are given the opportunity to present their case to judges for the first
time at trial. The principle of "equality of the parties” guarantees that the accused has the ability
to present evidence on an equal footing with that of the prosecuting party. If defendants perceive
the judge to be harsh in their treatment and not allowing them to speak except to answer
questions, they may not be able to present their account of events. This would be incompatible
with the administration of justice, as fair trials are required. According to Article 11 of the
Universal Declaration of Human Rights and Article 14.2 of the ICCPR, everyone charged with a
crime has the right to "be presumed innocent until proven guilty." This means that defendants
should be considered innocent until proven guilty and should not be treated as guilty before the
trial has taken place. This principle is essential for protecting the rights of the accused and
ensuring that justice is served in a fair and impartial manner.

On the other hand, it is incumbent upon judges to promote the fundamental values of judicial
conduct, namely, independence, impartiality, eligibility, decency, equality, competence, and
diligence. It is also their responsibility to improve the capacity of the criminal justice system to
respond gender-sensitively, respect, protect and uphold human rights and gender equality
principles, to make decisions on alternative punitive measures, to eliminate any discrimination
against women in the penalties provided for certain crimes, to conduct the trial privately and to
ensure that during trials, the testimony of women and girls is given equal weight to that of men.
(CEDAW GR 33, paras. 37 (b) and 51 (m) and CEDAW GR 30, para. 81 (h)).

The monitoring team observed that in both the northern governorates (West Bank) and the
southern governorates (Gaza Strip), the accused was not treated with bias based on their gender.
Additionally, the majority (96.8%) of judges who did not deal severely with the accused were
located in the northern governorates, while the percentage was 100% in the southern
governorates. However, according to the reports, there were instances in which the privacy of the
accused woman was not considered during the trial. This occurred in 41.9% of cases in the
northern governorates and 14.3% of cases in the southern governorates. It is important for judges
to prioritize the privacy of the accused during trials in order to ensure that the proceedings are
fair and impartial. This requires sensitivity and awareness on the part of judges, as well as
appropriate procedures and protocols to safeguard the privacy of the accused.

Dealing with the accused by the judges
85.7%
58.1%

3.2% 0.0% -

The judge dealt with the accused severely because she is The judge took into account the privacy of the accused
a female woman during the trial

B Northern Governorates (West Bank) Southern Governorates (Gaza Strip)
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4. Infrastructure development from a gender perspective: Availability of equipped,
appropriate, and safe detention facilities, holding cells and court room.

Criminal justice reforms are often designed and implemented from a male perspective, resulting
in an imbalance that can negatively impact women. To address this issue, it is essential to
integrate a gender perspective into current and future infrastructure development processes. This
includes creating private meeting spaces for family members and lawyers, providing
breastfeeding facilities, and offering training and educational opportunities to support women's
rehabilitation and reintegration upon release.

In this regard, the availability of women's facilities in the courts was monitored; the monitoring
team reported that there were no designated spaces for female detainees in 90.3% of cases in the
northern governorates (West Bank) and 96.4% of cases in the southern governorates (Gaza
Strip), and the absence of special detaining centre for women in 83.9% in the northern
governorates (West Bank) and 78.6% in the southern governorates (Gaza Strip). The same
applies to places and the presence of safe corridors and special courtrooms for women, children
and persons with disabilities and the elderly in the northern governorates (West Bank), where the
monitoring team reported that 92.9% of the cases in the southern governorates (Gaza Strip) these
facilities were not available.

The presence of a designated and appropriate place for
female detainees

21.4%
16.1%

9.7%

3.6%
0.0%

7.1%

Having a place designated for female Having a special holding cell for Are there equipped, appropriate
detainees (a cage designated for women corridors, and special court rooms for
women) women?
H Northern Governorates (West Bank) Southern Governorates (Gaza Strip)
5. Legal Aid

The failure to provide adequate legal aid to illiterate women can expose them to the risk of
coercion or ignorance when signing documents with serious legal consequences. The lack of
legal representation can also lead to delays across the justice system, denial of bail, prolonged
pre-trial detention, and inadequate sentencing. In response to these issues, the United Nations
established the Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems in
2012, recognizing legal assistance as a positive duty for states to provide in criminal justice
systems. United Nations General Assembly resolution 67/187 also called on states to provide
legal assistance to all persons who are detained, arrested, imprisoned, suspected, or accused of a
crime, and to ensure the right to legal assistance in their national systems at the highest level.
CEDAW's general recommendations emphasize the need to institutionalize accessible,
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sustainable, and responsive legal aid and public defense systems, ensuring the timely, sustained,
and effective delivery of these services at all stages of judicial or quasi-judicial procedures,
including alternative dispute resolution and restorative justice mechanisms and processes.
Additionally, it is essential to ensure unhindered access to legal aid and public defenders,
including all relevant documents and other information, such as witness statements (CEDAW
GR 33, para. 37(a)). Women's rights, in conflict with law, include access to legal services such as
legal advice, legal aid, and representation in court.

In this context, States must consider the special needs of women when designing legal aid
schemes at the national level, such as the effective integration of a gender perspective into legal
policies, laws, procedures, programs, and practices that make it possible to represent women
offenders with female lawyers and to take affirmative action in favor of women in legal training
and education. Remedies must also be available if the right to legal aid is undermined, delayed,
or inadequately informed. Legal aid providers shall be equipped with the necessary education,
training, skills, and experience appropriate to the nature of their work, including the seriousness
of the crimes being dealt with and the rights and needs of women.

After a review of the monitoring team's reports, it is evident that women and girls who are
unable to defend themselves in criminal cases did not receive free legal aid in 96.8% of cases in
the northern governorates (West Bank) and in 85.7% of cases in the southern governorates (Gaza
Strip). It is worth noting that the Bar Association represented defendants in around 300 criminal
proceedings as part of the legal aid program for those who cannot afford lawyers (both sexes
were targeted).%?

Free Legal Aid Provision for Women and Girls

96.8%

85.7%

14.3%
3.2% ’

Yes No

W Northern Governorates (West Bank) Southern Governorates (Gaza Strip)

6. Dealing with female witnesses

The right to a fair trial encompasses the accused's ability to present witnesses to testify in their
defense and to challenge the accuracy of the testimony of prosecution witnesses on equal terms.
The Universal Declaration of Human Rights summarizes this issue by stating the right to have
the case heard "fairly and publicly.” Article 14.3(e) of the International Covenant on Civil and
Political Rights (ICCPR) specifies the right "to be examined, in person or by others, witnesses
against him, and to obtain the attendance and examination of defense witnesses under the same
conditions as witnesses against him." Article 16 (e) of the Arab Charter on Human Rights repeats
the same text of the ICCPR verbatim.

82 Interview with an employee of the Palestinian Bar Association

60



Witness testimony plays an important role in proving the criminal case, and may be the only
evidence to prove, and depends on the innocence or conviction of the accused. Therefore,
witnesses must be protected by the law so that they are not threatened or attacked, otherwise
witnesses will be reluctant to tell the truth and testify.

Simply providing legal protection for witnesses is insufficient to ensure the truth is revealed in
court. The power dynamics in court proceedings are often unequal, with certain participants
having greater control over the dialogue, prescribed roles dictating how participants can speak
and where they can speak from, and language use playing a significant role in the proceedings.
This means that professionals, such as judges, prosecutors, and lawyers, are the ones asking
questions and controlling the information flow, while non-professionals, including defendants
and witnesses, are restricted in their ability to contribute information at will. Moreover, the
impact of the proceedings on non-professionals can vary greatly based on their personal
experiences and circumstances, leaving them more vulnerable compared to professionals who
only engage as part of their professional duties.

The monitoring team reported that there was no waiting room for female witnesses in about 94%
of the courts where monitoring was carried out, and no special protection was provided to the
witness in cases related to serious crimes, in the majority of cases. In 75% of cases, the female
witness was called in public.

In the northern governorates (West Bank) and the southern governorates (Gaza Strip), there was
a 50% division among judges regarding whether to consider the privacy of women during
testimony. Non-observance of this practice was more prevalent in the northern governorates than
in the southern governorates, where it was observed in 87.5% of cases. The monitoring team
found that in 75% of cases, the court did not issue a subpoena for female witnesses who failed to
appear to testify. In addition, in 75% of cases, older female witnesses were not allowed to testify
while sitting, while in the southern governorates it was 0%.

The monitoring team observed that in 94% of cases in both the northern governorates (West
Bank) and southern governorates (Gaza Strip), judges allotted women witnesses the same
amount of time as male witnesses without prior consideration of gender. In 69% of cases,
witnesses were reminded of the importance of their testimony and were asked to sign a written
record. The monitoring team did not observe any violations in the questioning of witnesses or
victims by the prosecutor or defense lawyer aimed at confusing or undermining their testimony
in 94% of cases.
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Chapter VI
Findings and recommendations

Findings

The monitoring team observed that in the First Instance Courts of the northern

governorates (West Bank), 798 criminal cases were proceeded and 2265 were

postponed. Meanwhile, in the courts of the southern governorates (Gaza Strip), 1869

criminal cases progressed and 678 sessions were postponed, as noted by the Istiglal team

in their monitoring of criminal cases.

An analysis of 798 criminal case sessions in the First Instance Court of the northern

governorates (West Bank) revealed that the highest stage of trial was the prosecution

evidence, accounting for 39.3% of the monitored sessions, followed by the defense

evidence at 22.9% and verdicts at 14.9% of the total sessions monitored. In the First

Instance Court of the southern governorates (Gaza Strip), the analysis of 1989 criminal

cases showed that the highest stage of trial was verdicts, at 55.3%, with reading of

charges at 12.4%. This indicates a faster pace of decision-making in the criminal courts

of the southern governorates (Gaza Strip).

The monitoring team observed the adherence to the right to liberty principle during the

detention of defendants in both the northern governorates (West Bank) and southern

governorates (Gaza Strip) courts. They noted 36 detention extension sessions, 19 in the

First Instance Court of the northern governorates (West Bank) and 17 in the First

Instance Court of the southern governorates (Gaza Strip).

The First Instance Court in the southern governorates (Gaza Strip) approved 35.3% of

detention extension requests until the completion of trial proceedings, and 43.1% for a

period of 45 days. The court rejected 3 arrest requests, accounting for 17.6%. Upon

analysing the reasons for detention extension, the monitoring team found that the

completion of investigation procedures and the seriousness of the charges were the

primary justifications. In the northern governorates (West Bank), 52.6% of cases were

due to the completion of investigation procedures, while 47.1% of cases in the First

Instance Court of the southern governorates (Gaza Strip) were for the same reason.

The monitoring team observed in all courts in the northern governorates (West Bank) and
southern governorates (Gaza Strip) that requests for detention extension sent by the
Public Prosecution to the court did not include the investigation file. This prevented the
court from examining and evaluating the justifications for detention extension, leading to
decisions that may not be in line with the law. The Public Prosecution sent the requests
individually, without any accompanying attachments.

The absence of the accused from trial sessions was a major factor in causing trial
postponements. In the courts of the northern governorates (West Bank), the absence of
the accused accounted for 39.4% of postponement reasons, an increase of 13.3% from
2020, when the absence was 26.1%. This increase is indicative of a lack of deterrence,
which is demonstrated by the absence of defendants who have been arrested or are the
subject of an arrest warrant. In the southern governorates (Gaza Strip), the absence of the
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accused from trial sessions accounted for 36.4% of the absence rate, an increase of 13.3
points compared to 2020, when absence was 23.1% of the same reasons for absence.

The absence of the prosecution witnesses from the postponed sessions in the First
Instance Courts in the northern governorates (West Bank) constituted 33.1% of the total
sessions monitored in 2022, with an increase of 6.1 percentage compared to 2020, where
the absence of the prosecution witnesses was 27%. The absence of defence witnesses in
the courts of the northern governorates (West Bank) in 2022 was 4.5% of the reasons for
adjournment in 101 sessions monitored without any fundamental change from 2020,
where the absence rate of defence witnesses was 5.6%.

The First Instance Court in the southern governorates (Gaza Strip) saw significant
improvement in the attendance of prosecution witnesses. In 2022, during the 367
monitored sessions, the absence of prosecution witnesses decreased to 12.7% from 19.5%
in 2020, representing a 6.8 percentage point improvement. However, there was a slight
decrease in the attendance of defence witnesses, as the absence of defence witnesses
postponed hearings by 6.8% in 2022, up from 4.2% in 2020.

During the process of monitoring trial sessions, 367 sessions were postponed due to the
absence of a lawyer, which constituted 16.2% of the reasons for postponement in the
courts of the northern governorates (West Bank), an increase of 2% from 2020, where the
percentage was 14.2%. In addition, 1.1% is represented by the delay in the assignment of
a lawyer by the Bar Association, for reasons that vary from one lawyer to another.

During the year 2022 in the southern governorates (Gaza Strip), there was a notable
improvement in the presence of lawyers at court hearings. The absence of a lawyer was
reported as the reason for postponing 7.5% of the hearings, compared to 13.4% in 2020, a
decrease of 5.9 percentage. However, a delay in hiring a lawyer was still noted, with
1.9% of the sessions being postponed due to this reason. Additionally, 33.3% of the
monitored sessions were postponed because the court gave the defendant time to appoint
a lawyer, which showed a significant improvement compared to the year 2020.

The monitoring team found that the percentage of adjournments for less than 30 days
between sessions decreased to 32.9% in 2022, compared to 37.7% in 2020. This means
that most adjournments in the First Instance Courts of the northern governorates (West
Bank) are for more than a month, at 67.1%. In rare cases, the adjournment was for more
than three months, at 0.7%. The First Instance Courts in the southern governorates (Gaza
Strip) showed significant progress in reducing the periods of adjournment. In 2022,
55.3% of the adjourned cases were postponed for less than 30 days, compared to 23.7%
in 2020.

The monitoring team noted that some First Instance Courts in the southern governorates
(Gaza Strip) showed bias towards the Public Prosecution. The court panel sometimes
rejected the defence attorney's request for bail before the Public Prosecution finished its
pleading. The court panel also rejected the request submitted by the defence attorney
without fully considering the reasons presented, even after the defence attorney finished
presenting their case. In some cases, the court rejected the bail application before the
Public Prosecution had finished its pleading, without thoroughly examining the reasons
and justifications for the request and without fully hearing the prosecution's pleading.

The Istiglal team noted that the court panel convened to hear criminal cases without the
presence of a lawyer in some criminal cases, which constitutes a violation of the rules of
the trial and justice and a clear violation of the provisions of the Palestinian Code of
Criminal Procedure. The "Istiglal™ team noted through the supervision of the North
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Gaza Court of First Instance that when assigning a lawyer to the accused, the defendant is
obligated after being sentenced to pay an amount of (50) shekels, as the lawyer was
assigned during the session without his knowledge or access to the criminal case papers,
which led to the weakening of the defense's pleading before the Public Prosecution.

The attendance rate of lawyers in the First Instance Court was found to be high, with
95.6% of lawyers in the northern governorates (West Bank) attending the trial sessions on
time and 98.7% in the southern governorates (Gaza Strip) showing commitment. In the
event of defense lawyers not showing up, the First Instance Court has established
measures to address the situation. This includes re-informing the defense lawyer of the
next session's date, with 86.8% of cases recorded in the First Instance Court in the
northern governorates (West Bank) and 35.4% in the southern governorates (Gaza Strip).
In the northern governorates (West Bank), the court also addressed the Bar Association in
3.9% of cases where defense lawyers were absent. However, no such action was taken in
the First Instance Court in the southern governorates (Gaza Strip).

The supervisory team noted that the First Instance Court in the northern governorates
(West Bank) were more reactive to the allegations of torture of the defendants, as such
statements were recorded in the minutes in more than (90.9% of cases) compared to
41.7% of cases before the First Instance Court in the southern governorates (Gaza Strip).
The First Instance Court in the northern governorates (West Bank) ordered referral to
the doctor in 18.2% of cases, the accused was not referred to the medical committee in
the southern governorates (Gaza Strip), and the court or the prosecution did not transfer
any file suspected of torture for investigation.

It was noted that female police officers, according to the monitoring team, were not
present among the police officers who brought the accused to court in 41.9% of the cases
in the northern governorates (West Bank) and in 50% of the cases in the southern
governorates (Gaza Strip), and there were no female police officers among the police
officers in the courtroom in 35.5% of the cases in the northern governorates (West Bank)
and 53.6% of the cases in the southern governorates (Gaza Strip). Various studies
indicate that female police are skilled to address violence against women and sexual
crimes, are less likely to use excessive force, and have an important role in improving
relations between police and society.

The monitoring reports showed that the police did not deal harshly and violently with the
female defendants or detainees while bringing them to court or removing them from the
courtrooms, by 100% in both the northern governorates (West Bank) and the southern
governorates (Gaza Strip). However, the police did not provide special protection inside
the court in 32.3% of cases in the northern governorates (West Bank), and in 35.7% of
cases in the Southern governorates (Gaza Strip).

The monitoring team found that there was no designated area for female detainees in
most cases in both the northern governorates (West Bank) (90.3%) and the southern
governorates (Gaza Strip) (96.4%). The lack of proper facilities for women was also
reported, with a high percentage in both regions lacking special holding cells (83.9% in
the northern governorates (West Bank) and 78.6% in the southern governorates (Gaza
Strip)). Adequate provisions for women, children, persons with disabilities and the
elderly were also found to be lacking, with 92.9% of cases in the southern governorates
(Gaza Strip) lacking such facilities, while the situation was similarly dire in the northern
governorates (West Bank).

64



19.

20.

R/
L X4

The monitoring team found that free legal aid was not provided to women and girls who
are unable to afford trial by 96.8% in the northern governorates (West Bank), and by
85.7% in the southern governorates (Gaza Strip), and dropping of the personal right or
waiving the complaint from the victim or by the guardian did not affect the punishment
and the rights of the victims, especially if the victim was a minor, in 87.1% of the cases
in the northern governorates (West Bank), and in 89.3% in Southern governorates (Gaza
Strip).

The Istiglal monitoring team found that there is no legal system that protects witnesses in
serious criminal cases, and this reflects negatively on the failure of witnesses to appear to
testify in defense before the court.

Second: Recommendations.

First: Recommendations to the High Judicial Council:

1.

Establishing a specialized national team to develop justice in its four outputs: judicial,
administrative, financial and legal aspects, from which specialized committees emerge:
the first for the development of the judiciary, the second for the development of the
Public Prosecution, the third for the development of law faculties, the fourth for the
development of the legal profession and the fifth for the development of the judicial
police so that it sets a development plan whose time span does not exceed five years
within the available and expected capabilities.

Appointing (200) magistrate judges in the West Bank and Gaza (120 West Bank and 80
in the Gaza Strip) over a period of five years, who have the judicial qualifications to
achieve outstanding results to reduce the backlog of cases.

Attention should mainly be paid to the proper selection of judges, especially from the
scientific and ethical points of view, strength of character and intellectual maturity.
Faithful pursuit of the best capabilities to set newly appointed judges up for training in
judicial institutes, and subject them to specialized training in the legal and penal
portfolios to end up with specialized judges to fill the shortage of criminal judges (in the
courts of first instance).

Activating judicial inspection, monitoring the work of judges, and evaluating at all stages
of work, while ensuring the best living conditions to ensure work is done impartially and
fairly, and assigning judges to review all cases in which litigation has lasted for three
years.

Restructuring the Judicial Inspection Department and activating its work, with the need to
vacate judges to work only in the department.

Ensure judicial departments and bodies do not have staff change with the need not to
make any amendment during the judicial year, except in emergency cases, and a reserve
member may be added to each department to replace those who are rotated into other
units.

Not to organize training courses for judges except during the period of judicial leave and
regular vacations or after the daily working hours, in order to prevent conflict with
judicial work.

Preparing an additional emergency shift program for a period of three years aimed at
reducing the backlog of criminal cases in the courts, by extending the working period
until five in the evening, working two shifts morning and evening, as well as working on
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Saturdays, provided that judges are granted an additional bonus for added work that
contributes to increasing their salaries.

Digitizing the adjournment system to set the date of adjournment by the hour to ensure
that lawyers and citizens do not wait long hours for their turn to hear their cases.

Train court employees to ensure their practice is to the fullest potential and organizing
training courses to learn about the latest administrative systems in the world.

Taking into consideration the factors caused by the Occupation before issuing judicial
court formation, considering the place of residence of judges and their family needs, and
to announce the new formations at the beginning of the judicial recess, limiting it to the
necessary needs for change to ensure sustainability in the workplaces. This process
should ensure that future appointments consider the needs of the judiciary in courts
across the different areas.

Developing and activating the media within the judicial system so that it is characterized
by speed and credibility, especially in cases of public opinion, and reexamining the
policy of non-disclosure in front of the media and appointing official spokespersons for
the judiciary in the northern and southern governorates.

Developing the notification system by approving an e-notification system and
establishing an independent department to manage, supervise, monitor, evaluate
achievements, hold accountable and reward distinguished notifiers.

Draft a comprehensive survey of the experiences, specializations and interests of
magistrate judges and conducting a comprehensive screening according to the basis of
criminal and civil specialization, then conducting an internal specialization to know the
interests and experiences of judges within the same specialization so as to ensure judicial
diversity that enables the Judicial Council to provide the necessary needs of specialized
judges for felonies, juveniles, insurance, settlement and other specialties necessary for the
emergence and development of the judiciary.

The necessity of issuing the necessary instructions from the High Judicial Council in the
West Bank and Gaza Strip to the heads of registrars in the criminal courts on the need to
cooperate with observers and facilitate the task of researchers.

Second: The Council of Ministers:

1.

Support the budget of the judiciary with real tangible financial support so that it can
provide the requirements for judicial work, in terms of headquarters, appointment of
judges and other logistical needs, provide a budget for an additional program to overcome
the backlog of issues.

Ensure judges transportation is appropriate to their job position or seek a system that
facilitates the acquisition of cars.

Establishing a department in the Prime Minister's Office for Judges' Affairs to provide the
financial needs of the High Judicial Council.

Ensure that modern technical development is put into place to advance judicial work by
equipping courts with the latest information and communication technologies.
Establishment of the Bank of Legal and Judicial Information in cooperation with the
Ministry of Justice and scientific research centers.

Endorse the e-notification system to gain time and improve performance, establishing an
independent notification department, and appointing a supervisory body over the work of
notifiers.
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Third:

Providing free access for judges to communicate with Arab and international judicial data
banks to expand judges’ knowledge and enable them to benefit from the experiences of
others.

The effective and official abolition of the security safety requirement and the security
background check for judges when they are appointed to judicial positions.

The need to issue a special system for the protection of witnesses and their relatives,
victims, whistleblowers, justice agents in serious criminal cases.

The need to issue a system that sets out the mechanisms for detaining women in places
designated and works to meet their needs.

Spreading the legal culture among the Palestinian public, through holding workshops and
training courses targeting universities and schools, in partnership with civil society
organizations and the justice sector. Ensure a legal curriculum is taught as a subject in
schools and universities.

The Legislative Authority:

Implementing the necessary legislative amendments to ensure challenges are bridged in
tampering and extending the statute of limitations and deceitful litigation and absenting
from sessions.

Setting deterrent rules regarding the postponed cases requests and the timing for these
cases.

Implementing a legislative amendment that clarifies the mandate of the High Judicial
Council, the prosecution, and the Ministry of Justice, to ensure division and sharing of
responsibilities without overlapping mandates.

Using the principle of competence and seniority for promotion in the judicial authority,
instead of only using the principle of seniority.

The necessity of unifying criminal legislation in both WB and GZ by forming specialized
committees that grant a specified period of time, not exceeding one year, to draft
applicable laws.

Ensuring the electronic system and notifications is set per the basic law and issuing the
necessary legislation to back up such a system.

Re-evaluating the salary scale of judges to reflect the cost of living and providing
appropriate privileges for them.

Issuing the necessary legislation for the criminal reform process in the Palestinian courts,
including ensuring remote trials in emergency cases, establishing an electronic reporting
system, imposing hefty fines on justice parties who are absent from trial sessions.

Creating specialized judicial bodies for serious cases and setting rules that guarantee their
effectiveness and speed of decision-making in cases and providing fair trial guarantees.

Fourth: Recommendations for Judges of First Instance in Southern Governorates (Gaza

Strip):

1. Imposing severe criminal penalties for those who commit dangerous crimes, and not relying
solely on financial penalties to achieve a deterrent effect.
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2. Limiting the imposition of financial fines and exploring alternative penalties in crimes
that require such penalty.

3. Allowing enough time for the prosecution and lawyers to appeal.
4. Reviewing the justification for extending the detention of the accused before accepting or
rejecting it.

Fifth: Recommendations for Judges of First Instance in Northern Governorates (West
Bank):

1. The necessity of starting trial sessions early in the morning to enable setting a specific time
and informing the parties of the scheduled time and imposing legal penalties on those who
fail to attend at the specified time.

2. Improving the efficiency of the courts by improving work hours and increasing the time
allocated for sessions.

3. Activating the legal provisions regarding the absence of the accused without lawful
justification to improve the proceedings.

4. Imposing penal measures in case of repeated absence of one of the parties without lawful
justification.

S. Activating judicial inspection of reform and rehabilitation centers and detention places to

address the exposure of the accused to torture through the initiation of complaints and following
up with relevant authorities.

Sixth: Recommendations for the Public Prosecution.

1. It is necessary for the Public Prosecution to attach a list of evidence when referring criminal
files to court, and to include in the list the effective witnesses and ensure their attendance, and to
refer only the necessary number of witnesses relating to the case in the event of more than one
witness is needed so that the court can hear them.

2. It is necessary for the Public Prosecution to present sufficient evidence for the indictment,
and to request the court to dispense with any non-productive witness in the claim, and to leave it
to the court to make the discretionary determination to accept or reject the request to dispense
with non-productive witnesses, and to refrain from adding witnesses without their statements in
order to provide an opportunity to hear their statements in case they cannot make it to the court.

3. The Public Prosecution must bear the responsibility of bringing the prosecution's
witnesses, especially the witnesses who are relevant to the case and to attach to the referral order
only the witnesses who are ready to attend the court, and to exclude the witnesses who refuse to
attend the court sessions, which requires the Public Prosecution to re-evaluate its witnesses
assisted by law enforcement, and to put a "black™ list with the names of the witnesses who
repeatedly refused to attend the court sessions and hindered the course of justice, and to refrain
from including them in the evidence processing list.

4. The Public Prosecution should deal seriously with torture allegations, and immediately
refer anyone who claims to have been tortured to the doctor, and to prove that in the investigative
file, and to refer the accused of torture to the court in a timely manner, and to prepare a
comprehensive and professional report on the investigation of torture allegations.

Seventh: recommendations to the Ministry of Interior, the Police, and the Security
Services:
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1. It’s necessary for security personnel who are required to testify in criminal cases to
commit to appear in courts on the specified dates and to impose penalties on those who
procrastinate or refuse to appear to testify.

2. The need to sign memorandums of understanding between the High Judicial Council and
the security services to coordinate transporting the accused to appear before the courts and
overcome security obstacles.

3. The need to e-link of the Civil Status Department with the Notifications Department in all
Palestinian courts to provide it with the correct places of residence of the accused.

Eighth: Recommendations to the Ministry of Justice:

1. Work to prepare the courts, especially the Ramallah Court of First Instance, to consider
all the needs of employees and citizens and to maintain the prestige of the judiciary.

2. Work to prepare courts and find safe corridors and rooms for women's court sessions that
provide sufficient privacy.

3. Establish special detention places for women to meet the needs of women in the courts.

4. Provide a sufficient number of employees in the Notifications Department and providing
transportation for bailiffs.

5. Feasibility study of contracting with private notification companies.

Nineth: Recommendations to the Palestinian Bar Association:

1. Signing a memorandum of understanding with the High Judicial Council to define a clear and
explicit mechanism to inform lawyers of the date of the hearings legally and correctly.

2. Impose administrative penalties on lawyers who are absent from hearings without a proper
excuse.

3. Conducting criminal legal courses targeting the public in cooperation with civil society
institutions and the justice sector.

4. Strengthening cooperation between the Technical Office of the Bar Association and the
Technical Office of the Supreme Court and publishing judgments issued by the Supreme
Courts electronically.

5. Consider the availability of appropriate expertise in criminal cases in cases where lawyers are
assigned to attend criminal trial sessions or legal aid.

Tenth: Recommendations for Civil Society Institutions:

1. Conducting awareness campaigns and spreading legal culture among the Palestinian
public.

2. Strengthening monitoring of the work of the Judiciary in both the West Bank and Gaza
Strip.

3. Issuing specialized monitoring reports on fair trial guarantees.

Eleventh: Recommendations for Palestinian Media Institutions:

1. Establishing a media center specialized in judicial affairs and providing information to
journalists.

2. Strengthening monitoring over the sessions of the First Instance Criminal Court,
especially in (cases of public opinion and the rest of the courts' work).

3. Contribute to the dissemination of legal culture by conducting awareness campaigns
targeting the entire Palestinian public.
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4. Shedding light on cases in which defendants are subjected to torture and following up
complaints with the legally competent authorities.

5. Develop and institutionalize the Civil Coalition for Judicial Reform and Protection. Also,
develop a comprehensive action plan for community monitoring for the coming years.

Twelfth: Recommendations for Palestinian Universities:

1. Focusing the specialization of law faculties in Palestinian universities, so that some of
them are specialized in criminal cases, others are specialized in regular law or family justice, so
that law faculties contribute to providing the market with the needs necessary to establish a
specialized judiciary and courts.

2. Establishing a specialized diploma in Palestinian universities, giving priority to the
specialized criminal diploma to target practicing lawyers and provide them with theoretical and
general experiences that qualify a specialized lawyer. In the coming years, it paves the way for
providing the judiciary with the necessary needs to build specialized courts.

3. Signing memorandums of understanding with the Technical Office of the Supreme Court
for the purpose of circulating the final judgments issued for review and publication and
extrapolating general principles.

4, Conducting a range of activities and training courses aimed at raising the legal awareness
of Palestinian university students.

5. Set up courses in universities that enhance the practical experience of students in the
courts.

Thirteenth: Recommendations for Donors.

1. Establishing a unified planning center for donors to the judiciary to conduct a comprehensive
study of the infrastructure and its needs during the next ten years, and to develop a
comprehensive ten-year plan for the development of the judiciary and its facilities and to
determine in advance the contributions of each of the donor parties in the implementation of the
plan during the next ten years.

2. This plan should give priority to developing regular and family justice, the highest percentage
of its contribution should serve the development of the judiciary infrastructure, with a focus on
the development of criminal justice in Palestine.

3. The plan should achieve equality and justice between the courts in the northern and southern
governorates (West Bank and Gaza Strip) since the courts serve the rights of the Palestinian
citizen first and are not there for political gain only.

Fourteenth: the private sector.

1. There is a need for the private sector to give priority to the development of the infrastructure
of court facilities in its action plans, as the stability of the judiciary, the effectiveness and
independence of the courts and their guarantee of the principle of fair trials are important in
achieving civil peace and development.

2. Applied studies and research related to judicial affairs shall be needed.
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Appendix

Table No. (1) the types of crimes prosecuted

numbers* % number % number %

Cybercrime 2 0.1% 2 0.1% 4 0.1%
Crimes against money®® 1,016 33.2% 363 19.4% 1,379 28.0%
ocf?ir::s against public |, 0.8% 24 1.3% 50 1.0%
Crimes against persons® 723 23.6% 311 16.6% 1,034 21.0%
State Security Crimes 125 4.1% 3 0.2% 128 2.6%
Economic crimes 131 4.3% 25 1.3% 156 3.2%
Traffic Crimes 1 0.0% 0 0.0% 1 0.0%
I:S;f:fs‘;'"g/ JESSEERION S | g 14.5% 857 459% 1,302  26.4%
Rape andfor indecent | — ., 2.5% 15 0.8% 92 1.9%
assault
Other crimes 1 0.0% 3 0.2% 4 0.1%
;gitioggggge IS not g5 16.8% 266 142% 782 15.9%
Total 3,063 100.0% 1,869 100.0% 4932 100.0%

8 Classification of the main charges against detainees 2022.

8 Classification of the main charges against detainees 2022.

8 Criminal case: these crimes constitute an assault or threaten rights and interests relating to financial value, dealt with in the Jordanian Penal
Code No. 16 of 1960 in Chapter Eleven thereof, and the right or interest assaulted is of a financial nature, and crimes against property are
committed either in the form of a legal assault on the right of property aimed at robbing money, as is the case in theft crimes (Articles 399-424 of
the Penal Code), fraud (417) and credit abuse (422-424) or in the form of a physical attack that threatens the entity of the aggressed property,
without the intention of the perpetrator to monopolize this property, as is the case in the crimes of demolition, vandalism and intentional damage
to the movable property of others (Articles 433-445). Offences against funds also include fraudulent transactions (arts. 428-437), bankruptcy and
fraud against creditors (arts. 438-442), offences of damage to State property and individuals (arts. 443-454) and offences relating to the water
system (arts. 455-458).

& Criminal models contained in the Penal Code affect persons with their lives, health or safety, such as murders of all kinds, intended and
unintentional.

87 According to the monitoring team, the charge is not mentioned in a number of hearings, those that are adjourned, and it was difficult to
challenge it by the Registry.

71



72



Table No. (2) accused disaggregated by sex

First Instance Courts of the Northern

Governorates (West Bank) 3,032 31 3,063
First Instance Courts of the Southern

Governorates (Gaza Strip) 1,841 28 1,869
Total First Instance Courts in the

Northern Governorates (West Bank) 4873 = e

and Southern Governorates (Gaza
Strip)

Table No. (3) shows the judgments issued by the First Instance Court disaggregated by the
governorates.

Yes No Total
no % no % no %

Jenin 16 84.2% 3 15.8% 19 100.0%

Tulkarm 9 75.0% 3 25.0% 12 100.0%

Nablus 14 538% 12 46.2% 26  100.0%

Qalgilya 15 100.0% 0 0.0% 15  100.0%

Ramallah and Al-Bireh 18 85.7% 3 14.3% 21 100.0%

Jericho 3 50.0% 3 50.0% 6 100.0%

Bethlehem 4 80.0% 1 20.0% 5 100.0%

Hebron 12 80.0% 3 20.0% 15  100.0%

North(‘ilv”:esf%":nrﬂ)orates 91  76.5% 28 23.5% 119 100.0%

North Gaza 153 89.0% 19 11.0% 172 100.0%

Gaza 283 96.3% 11 3.7% 204 100.0%

Deir Al - Balah 90  78.9% 24 21.1% 114 100.0%

Khan Younis 34 97.1% 1 2.9% 35 100.0%

Rafah 43 97.7% 1 2.3% 44 100.0%

Southern Governorates o5 g9 o4 56 8.5% 659  100.0%
(Gaza Strip)

Total 694  89.2% 84 108% 778 100.0%
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Table No. (4): the courts' commitment to the daily agenda between 2020 and 2022

2020 2022
Jenin Court of First Instance 10.5 87.5
Tulkarm Court of First Instance 94.3 100.0
Nablus Court of First Instance 33.3 69.2
Qalgilya Court of First Instance 10.5 50.0
Ramallah Court of First Instance 67.5 95.5
Jericho Court of First Instance 375 545
Bethlehem Court of First Instance 85.3 100.0
Hebron Court of First Instance 86.3 44.4
First Instance Court in the Northern 65.7 78.9
Governorates (West Bank) Total
North Gaza - 100.0
Gaza 27.4 95.2
Deir Al- Balah - 91.7
Khan Younis 33.2 90.9
Rafah - 94.1
First Instance Court of the Southern 305 94.9
Governorates (Gaza Strip)
Courts of First Instance Total 55.0 85.3
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Table No. (5): Percentage of the Change of Judicial Bodies in the Different First Instance
Court

Changed Number of Changed Number of
sessions sessions
Yes No unchanged ves No unchanged
Jenin 39.1 609 133 2.7 97.3 111
Tulkarm 309 69.1 314 0.0 100.0 87
Nablus 53.3  46.7 105 25.8 742 198
Qalqilya 15.2 848 105 0.0 100.0 81
Ramallah 33.1 66.9 163 0.0 100.0 53
Jericho 58.3  41.7 48 129 87.1 31
Bethlehem 473 527 150 65.2 34.8 66
Hebron 35.6 644 278 94 90.6 171
Northern Governorates
(West Bank) 36.5 635 1,296 147 85.3 798
North Gaza - - - 139 86.1 280
Gaza 319 68.1 270 8.3 91.7 600
Deir Al -Balah - - - 8.3 91.7 168
Khan Younis 376 624 298 8.2 91.8 61
Rafah - - - 378 62.2 82
SOUEn EOMEIIURES g mag 568 117 883 1,191
(Gaza Strip)
Total 36 64 1,864 129 871 1,989
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Table No. (6): Compares the Average Working Time of Criminal Cases Bodies in First
Instance Courts

2020 2022 2022 2020

Jenin 46 25 564 302 12 12.1 2:05 2:13
Tulkarm 67 20 804 239 12 12 2:23 3:12
Nablus 77 25 909 757 12 30.3 1:56 2:43
Qalgilya 36 8 494 280 14 35 1:52 2:42
Ramallah 62 21 1,524 392 25 18.7 3:04 3:16
Jericho 38 11 603 202 16 18.4 2:10 2:09
Bethlehem 114 19 1,325 441 12 23.2 3:13 3:16
Hebron 66 18 1,623 450 25 25 2:44 3:04
Total Areas of the
Gg‘/‘;rr;h(f:a”tes 506 147 7,846 3063 16 = 208  2:33  2:51
(West Bank)
North Gaza - 16 - 368 - 23 - 2:36
Gaza 92 42 880 937 10 22.3 1:58 2:15
Deir Al-Balah - 12 - 261 - 21.8 - 2:42
Khan Younis 174 11 2,106 122 12 11.1 3:01 2:00
Rafah - 18 - 181 - 10.1 - 2:18
Total Areas of the
Southern 266 99 2986 1869 11 189 = 2:39  2:20
Governorates
(Gaza Strip)
Total Courts 772 246 10,832 4,932 14 20 2:35 2:28
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Table No. (7): Measures taken to address the reasons for the absence of defense counsel

Northern Southern

Governorates Governorates Total
(West Bank) (Gaza Strip)
no % no % no %
Addressing the Bar Association
regarding the absence of the 173 47.1% 18 35.3% 191 45.7%
lawyer
Give the accused time to assign a 194 52 9% 33 64.7% 297 54.3%
lawyer
100.0 100.0 100.0
Total 367 % 51 % 418 %

Table No. (8): Respect for the guarantees of the defense attorney

Having a lawyer
representing the
defense

Did the lawyer
appear at the
court session on
the date of the
hearing?

Lawyer arriving
early in the
courtroom

Having a file with
the lawyer

1. Yes
2. No
Total

1. Yes
2. No

Total

1. Yes
2. No
Total

1. Yes
2. No
Total

Northern Governorates

(West Bank)
no %
775 97.1%
23 2.9%
798 100.0%
741 95.6%
34 4.4%
775 100.0%
708 91.4%
67 8.6%
775 100.0%
735 94.8%
40 5.2%
775 100.0%

Southern
Governorates
(Gaza Strip)
no %
1,115 93.6%
76 6.4%
1,191 100.0%
1,101  98.7%
14 1.3%
1,115 100.0%
1,062 95.2%
53 4.8%
1,115 100.0%
926 83.0%
189 17.0%
1,115 100.0%

Total

no %
1,890 95.0%

99 5.0%
1,989 100.0%
1,842 97.5%

48 2.5%
1,890 100.0%
1,770 93.7%

120 6.3%
1,890 100.0%
1661 87.9%

229 12.1%
1,890 100.0%

Table No. (9): Showing the entity that appointed defense counsel

Northern
Governorates
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Southern
Governorates




(West Bank) (Gaza Strip)
no % no % no %

1. The accused 757 97.7% 866 77.7% 1,623 85.9%
2. Legal aid institution 10 1.3% 7 0.6% 17 0.9%
3. Court 6 0.8% 241 21.6% 247 13.1%
4. Other 2 0.3% 1 0.1% 3 0.2%
Total 775 100.0% 1,115 100.0% 1,890  100.0%

Table 10: Arrest of Accused

Northern Southern

Governorates  Governorates Total

(West Bank) (Gaza Strip)

no % no % no %

[0) 0, (0]
e e Yes 1 5.3% 0 0.0% 1 2.8%
detention mentioned No 18 94.7% 17 100.0% 35 97.2%
. o

A IS Total 19  100.0% 17 100.0% 36 100.0%

The police 18 94.7% 17 100.0% 35 97.2%
Intelligence 0 0.0% 0 0.0% 0 0.0%

The security body ~ Preventive -, 5.3% 0 00% 1 2.8%
that is currently Security

arresting the

detaines ggf&?ﬁ; 0 00% 0 00% O 00%
Other 0 00% 0 00% O 00%
Total 19 100.0% 17 100.0% 36 100.0%

Table No. (11): The extent to which the right of the prosecution and the defense to present
closing arguments is respected
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Northern

Governorates
(West Bank)
Was the prosecution 44 97.7%
) 1. Yes
allowed to present its
case? 2. No 0 0.0%
44 100.0
Total %
Presented the 1. 24 54.5%
prosecution’s pleading Written
2. Oral 20 45.5%
44 100.0
Total %
Was the defense allowed 1 Yes 44 100.0
to present its case? ' %
2. No 0 0.0%
44 100.0
Total %
Defense case filed 1. 32 72.7%
Written
2. Oral 12 27.3%
44 100.0
Total %

In the
absence of
the
defendant'’s
counsel, the
court
decided:

Southern
Governorates
(Gaza Strip)
104 100.0
%
0 0.0%
104 100.0
%
7 6.7%
97 93.3%
104 100.0
%
102 98.1%
2 1.9%
104 100.0
%
13 12.5%
91 87.5%
104 100.0
%

147

1
148

31

117
148

143

148

45

103
148

Table No. (12): The procedure taken in the absence of defense counsel

Re-notification of defense
counsel

Correspondence with the Bar
Association regarding the lawyer
Re-arrest of the accused

Lawyer fined

Other

Total

Did the court Yes

write to the

Northern
Governorates
(West Bank)
no %
86.8
335 %
3.9
15 %
0.0
0 %
0.0
0 %
9.3
36 %
100.
386 0%
5.1
20 %

Southern
Governorates
(Gaza Strip)

no %
45 35.4%
0 0.0%
5 3.9%
0 0.0%
77 60.6%
127 | 100.0%
0 0.0%

Total

99.3%

0.7%

100.0
%
20.9%

79.1%

100.0
%
96.6%

3.4%

100.0
%
30.4%

69.6%

100.0
%

Total
no %
38 741

0 %
15 2.9%
5 1.0%
0 0.0%
11 220
3 %
51 100.0
3 %
20 3.9%



Bar
Association
regarding the
defendant's
lawyer:

Has the
Court
received a
response
from the Bar
Association
regarding the
lawyer:

Is there a
lawyer
representing
the
prosecution
in the case?

No

| don't know.

Total

Yes

No

| don't know.

Total

Yes

No

Total

80

327

42

389

342

46

389

18

371

389

84.1
%
10.8
%
100.
0%
0.3
%
87.9
%
11.8
%
100.
0%
4.6
%
95.4
%
100.
0%

127

127

126

127

127

127

100.0%

0.0%

100.0%

0.0%

99.2%

0.8%

100.0%

0.0%

100.0%

100.0%

45

42
o1

46

47
51

18
49

51

88.0
%

8.1%

100.0
%

0.2%

90.7
%

9.1%

100.0
%

3.5%

96.5
%
100.0
%



Table No. (13): The extent to which guarantees of the right of witnesses are respected

Northern Southern Total
Governorates Governorates

(West Bank) (Gaza Strip)

1. Yes 241 49.0% 106 41.2% 347 46.3%
Presence of a witness 2. No 251 51.0% 151 58.8% 402 53.7%
Total 492 100.0% 257 | 100.09% 749 | 100.0%

1. Male 229 95.0% 102 96.2% 331 95.4%
Gender of the witness 2. Female 12 5.0% 4 3.8% 16 4.6%

Total 241 100.0% 106 100.0% 347 100.0%
Introduction of the 1. Yes 240 99.6% 105 99.1% 345 99.4%
witness (through the 1 0.4% 1 0.9% 2 0.6%
court taking his personal = 2. N®
identity)
The witness was 1. Yes 176 73.0% 103 97.2% 279 80.4%
questioned by the Public  |E—. 65 270% 3  28% 68  19.6%
Prosecution :
The witness was question 1. Yes 219 90.9% 103 97.2% 322 92.8%
through the defense 2 No 22 91% 3 28% 25  7.2%
attorney :
Discussion of the witness 1. Yes 223 925% 102 96.2% 325 93.7%
through the court 2. No 18 7.5% 4 3.8% 22 6.3%
The witness was allowed 1. Yes 234 97.1% 105 99.1% 339 97.7%
to tgke time when giving 2 No 7 2.9% 1 0.9% 8 2.30%
testimony :
Attendance expenses 1. Yes 122 50.6% 76 71.7% 19 8 57.1%
‘_Ne:e %a'?c :\9 thtetW'Cti“eSS 2 No 119  49.4% 30 28.3% 149  42.9%
instead of his attendance
at the courtroom to Total 241 100.0% 106 100.09% 347 100.0%

testify

Appendix No. ( 14) the response of the High Judicial Council in the Gaza Strip to
the draft report

8 Criminal Case No. 103/2020 before the Nablus Court of First Instance, Criminal Case No. 122/2021 before the
Gaza Court of First Instance.
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